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CURRENT TOPICS. 

THE Boston University School of Law deserves 
a general recognition for what it is doing to ele- 
vate the standard of the legal profession. It has 
added another year to its course; or rather, the 
optional year will hereafter be required for grad- 
uation. The candidate must also have graduated 
in arts, science, or philosophy. We hope the Bos- 
ton University School of Law will persist in its 
resolution of extending the term of study required 
for graduation, until there shall be one law school 
in the United States which does not grant a di- 
ploma without four years of study added to the 
requisite preparation. The preparatory study to 
make a good lawyer can not certainly be less than 
that required to make a good soldier; and the four 
years’ term of the West Point Military Academy, 
with its attendant discipline, would seem to fur- 
nish a good analogy for the law schools. In the 
great Roman Law School the term was five years, 
and then a great many shipshod lawyers were un- 
doubtedly turned loose to put to hazard the rights 
of the people. 





THE Tennessee Legislature has devised a mode 
of relieving the crowded dockets of the Su- 
preme Court of that State. It has passed a 


‘pill, which we print elsewhere, providing for a 


special commission of arbitration for the hearing 
and trial of causes now pending before the Su- 
preme Court. This commission is given power to 
hear and determine such civil causes as may be 
submitted to it by the Supreme Court, with the 
consent of the parties on both sides. Its decisions 
shall be reported to the Supreme Court, where 
they shall become, and have the force and effect 
of judgments or decrees of that court, subject to 
the approval or disapproval of the court. Juris- 
diction of causes can only be acquired by the com- 
mission with the consent of the parties thereto, or 
their solicitors; which consent may be presumed, 
unless objections thereto in writing be filed in the 
Supreme Court within ten days after the cause is 
ordered by the Supreme Court to be transferred to 
the commission for hearing, trial, or decision. 
The members of the commission have already 
been appointed. They are Hons. L. D. McKisick 
of Shelby, Howell E. Jackson of Madison, and 
John T. Caithel of Gibson County. They are now 
in session at Jackson, having convened on the first 
Monday in April, contemporaneously with the Su- 
preme Court. The commission is composed of able 


_ lawyers, and is, we understand, satisfactory to the 


bar of the State, who are very generally agreeing 
to refer their cases, under the provisions of the 
bill. A similar commission existed in Tennessee 
two or three years ago. 
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Ir WOULD SEEM, from the amendment to the 
Sunday law passed by the Legislature of this State, 
that that body has been seized with a sort of mental 
griping in the direction of religious reform. The act 
in question, if literally carried into effect, would 
lead to the most absurd results. It would prevent 
the publication of any daily newspaper on Monday 
morning, because such papers must be edited and 
put in type, for a considerable part, on the pre- 
vious day. It would prevent the publication of any 
Sunday daily paper, because such papers must be 
printed and circulated after midnight of Saturday. 
We humbly conceive, however, that the public 
morals would not suffer by the suspension of one 
or two of the Sunday sheets of which we have 
knowledge. The St. Louis Globe-Democrat of 
Sunday, April 8, contained no less than a dozen 
pimping advertisements. These advertisements, in 
the “‘ personal’ column of that journal, are every 
week getting more brazen and filthy. The cards 
of ‘‘ widow ladies’’ seeking the acquaintance of 
‘elderly gentlemen of means,” and of ‘* bachelors 
of means” seeking the acquaintance of ‘ discreet 
ladies,”’ for ‘* mutual pleasure,” or ‘a little quiet 
fun,” are disgustingly common in those columns. 
But the infamy culminates when a prostitute is 
permitted to advertise that she has changed her 
den from one well-known house of prostitution to 
another. The Legislature should pass an act to 
the effect that when any newspaper publishes an 
advertisement apparently intended to bring about 
illicit intercourse between men and women, its 
proprietor or manager shall be subjected to fine 
and imprisonment, and that the question whether 
an advertisement is apparently intended to pro- 
duce this result shall be a question of fact for the 
jury. 





For some reason which, perhaps, can not be 
explained in any other way than because it is 
prohibited in the ritual, and bishops have still a 
vote in the legislation of the country, the proposal 
to change the law in Great Britain which prohibits 
the marriage of a man with his deceased wife’s 
sister, though often urged both in and out of Par- 
liament, has always met with the strongest oppo- 
sition, and has, without exception, been defeated. 
A bill was lately introduced in the House of Com- 
mons, and passed notwithstanding the opposition 
of the government. The absurdity of the English 
law consists in the fact that the ban has long ago 
been removed in the colonies; the result being 
that marriages of this kind between persons dom- 
iciled in England are absolutely invalid, but, 
when solemnized between persons domiciled in 
the colonies, they are valid both in the colony and 
in England—the only disability attaching to the 
issue of such marriages being that they can -not 
inherit land in England. When solemnized be- 
tween persons not domiciled in the colonies, such 
marfiages are not recognized in England at all. 
The bill in question is confined in its terms to 
domiciled colonists, so as to prevent evasions of 
the law in England, and, as was said during the 
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debate, it is certainly a gross injustice to allow 
colonists the liberty to contract these marriages 
and yet retain the brand of illegitimacy in the 


disability to inherit land. Though in the House | 
of Commons there was a decided majority in its | 


favor, it is more than probable that when it 
reaches the Upper House it will be rejected, as 
has been its fate on several previous occasions; 
and such of the Queen’s subjects, resident in the 
kingdom, who desire to be united to their sisters- 
in-law, will continue to be put to the expense and 
annoyance of a sea voyage. 





A DISTINGUISHED LAWYER Calls our attention to 
the fact that, in common with the Albany Law 
Journal, we notice the last edition of Russell on 
Crimes as the Ninth American edition, leaving it 
to be understood that EIGHT American editions 
have been sold. Our correspondent states that his 
understanding has always been that there never has 
been but one reprint of the third English edition, 
which was late in 1844, and dated in 1845, and that 
this edition was numbered either the fourth or the 
fifth edition,—our correspondent is not confident 
which. He further states that his understanding 
has been that the sixth, seventh and eighth edi- 
tions were made by the publishers printing new 
title-pages with new numbers and new dates. 
Thus the book was in appearance kept fresh, and 
each purchaser thought he was getting something 
new. Our correspondent calls further attention to 
the fact that these two journals mentioned the 
ninth American edition as though it were a re- 
print from the last English one, whereas the 
fourth London edition, in three volumes, by 
Greaves, from which this reprint was made, was 
published in 1865—twelve years ago. The fifth 
English edition appeared in the beginning of the 
present year, edited in a thorough and excellent 
manner by Prentice. It is reviewed in the March 
number of the Solicitor’s Journal. Our corre- 
spondent states that the English cases published 
during the last twelve years are collected much 
more fully by Prentice than English authors are 
in the habit of doing. If what our correspondent 
suggests be true,—if the American reprint of Rus- 
sell on Crimes has been, in the manner pointed out 
by him, the subject of a bookseller’s trick, it is 
quite time the profession knew that fact. If he 
has fallen into an error, we hope that the proper 
explanations will follow. 


Ir 1s greatly to be doubted whether the work of 
the present session of the Legislature of Missouri 
will not, in the aggregate, result in more evil than 
good. Most of the members are no doubt honest 
and well-intentioned, but do not know what to do 
and what to leave undone. There should be in 
every Législature enough intelligent lawyers to 
create a sort of balance-wheel; but we are sorry 
to say that some of the most foolish and unjust 
measures which have been introduced have been 
fathered by members of the legal profession... The 
bill requiring judges of the appellate courts to 








certify that they have examined all the authorities 
cited by counsel in their briefs, was introduced, 
we understand, by a lawyer from St. Louis. 
Under the operation of such a law, every shyster 
lawyer, appealing for vexation or delay, could 
wreck the United States Digest in order to string 
out an endless chain of citations which the judges 
could never find time to examine. The business 
of the appellate courts would thus be blocked 
without any hope of extrication. A resolution 
obnoxious to every sense of right was reported 
upon favorably by the chairman of the Judiciary 
Committee of the House—himself a lawyer of 
considerable culture, and, as we learn, passed 
without any dissenting voices. This resolution 
requested Congress to repeal the copyright law, as 
far as school-books are concerned. This gentle- 
man is reported as having made a speech in favor 
of the bill, in which, with owl-like gravity, he 
said it would result in cheapening such books one- 
half. Certainly it might. But why not, on the 
same principle, repeal all laws punishing larceny, 
because stolen goods can be bought cheaper than 
those which come honestly into the hands of the 
seller? He that steals my pocket-book does not 
any more steal from me than he that confiscates 
the results of years of toil, by re-printing, without 
compensation to me, a book which I have written. 
And this is just what this resolution asks Congress 
to allow every thieving publisher to do. 





A MANUFACTURING CORPORATION, it is held in 
Amoskeag Manuf. Co. v. Garner (N. Y.), 4 Am. L. 
T. R. 176, has a right to the exclusive use of its 
name upon its goods. In this case the plaintiff, a 
manufacturing company, had for years applied its 
corporate name to numerous kinds of cotton goods 
which were widely known as ‘‘Amoskeag ”’ goods. 
It had never manufactured “ prints.”” Defendant 
used the word ‘‘Amoskeag”’ on prints. An in- 
junction was granted restraining ‘the defendant 
from such use of the corporate name of the plaint- 
iff. In Holmes v. Holmes, 37 Conn. 278, and Newby 
v. Oregon Central R. R., 1 Deady, 609, it was held 
that a corporate name was entitled to protection 
to the same extent as a trade-mark. In Ainsworth 
v. Walmsley, 44 L. J. R. 252, Vice Chancellor Wood 
said that a man’s name was “a still stronger trade- 
mark than any that can well be devised, subject 
only to the inconvenience which a name has and a 
trade-mark has not,’’—an inconvenience the pos- 
sibility of which is greatly lessened in the case of 
a corporation—“‘ that two people may be of the 
same name.’ But the property in such marks 
does not extend to an entirely different line of in- 
dustry; as,if a person does not carry on a trade in 
iron, but carries on a trade in linen, and stamps a 
lion on his linen, another person may stamp a lion 
oniron. Ainsworth v. Walmsley, Eng. Law Rep., 
1 Eq. 518; Hall v. Barrows, 10 Jur. N.S. 55. 

Laches, in allowing the use of the name for the 
space of nine years, was held in the same case not 
to bar the plaintiff from relief. In Beard v. Turner, 
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13 L. T. R. N. 8. 747, Vice Chancellor Wood held 
that a delay of two years was such laches as to 
disentitle to any relief whatever; while in Harrison 
v. Taylor, 11 Jur. N.S. 408, where the delay was but 
little less, he granted an injunction to restrain the 
use. In Amoskeag Manuf. Co. v. Spear, 2 Sandf. 
599, Duer, J., remarked: ‘‘ The consent of a man- 
ufacturer to the use or imitation of his trade-mark 
by another, may, perhaps, be justly inferred from 
his knowledge and silence; but such a consent, 
whether express or implied, when purely grat- 
uitous, may certainly be withdrawn; and when 
implied, it lasts no longer than the silence from 
which it springs. It is, in reality, no more than a 
revocable license. The existence of the fact may 
be a proper subject of inquiry on taking an ac- 
count of profits, if such an account shall hereafter 
be decreed; but even the admission of the fact 
would furnish no reason for refusing an injunc- 
tion.”? This was followed in Gillott v. Esterbrook, 
47 Barb. 455. There the infringement had pro- 
ceeded for some twenty years. This was generally 
known to the plaintiff, as appeared from his ‘* cau- 
tion,” but it did not appear that he had discovered 
‘* any individual whom he could attack as an of- 
fender.” Judge Potter remarked that the legal 
effect of the evidence was: 1. ‘‘ That it is no de- 
fense that the fraud has been multiplied; 2. that 
acquiescence can not be inferred, and it is revoca- 
ble if it could be.”’ In Taylor v. Carpenter, 2 W. & 
M. 1, which was an action at law, after holding 
that a neglect to prosecute because one believed 
he had no rights, or from mere procrastination, is 
no defense at law except under the statute of lim- 
itations pleaded and relied on, or under some pos- 
itive statute, Woodbury, J., declares that ‘‘ there is 
something very abhorrent in allowing such a de- 
fense to a wrong which consists in counterfeiting 
others’ marks or stamps, defrauding others of what 
had been gained by their industry and skill, and 
robbing them of the fruits of their good name, 
merely because they have shown forbearance and 
kindness.”’ In a case in equity between the same 
parties, 3 Story, 458, Judge Story took substan- 
tially the same views, and his opinion was ap- 
proved in Coats v. Holbrook, 2 Sandf. Ch. R. 586. 
Judge Woodbury’s language was quoted with ap- 
proval in Filley v. Fassett, 44 Mo. 168 (an equity 
case), and the rule stated in The Amoskeag Manuf. 
Co. v. Spear was reaffirmed in McCardel v. Peck, 
28 How. Pr. R.120, Miller, J., using this language: 
“A person may undoubtedly consent to the em- 
ployment of his name for such a purpose; but if 
such consent be purely gratuitous, or unless there 
is some valid agreement binding upon the party 
who thus gives such consent, it may be withdrawn 
at the pleasure of such party.” 





A NEATLY printed report,* which lies on our 
table, gives quite an insight into the labors of that 

*The Union Trust Company of New York, Trustee of 
Missouri, Kansas & Texas Railway, William Bond, General 
Manager. Department of Law Claims and Real Estate. 
Report of the Work of the Department for the year ending 
— $1, 1876. Sedalia, Mo. Press of J. West Good- 





diligent and much-abused class of the profession, 
known as railroad lawyers. The Missouri, Kansas 
and Texas Railway is 785 miles in length. Its 
road-bed lies within three states—Missouri, Kansas 
and Texas,—and it passes across a sparsely inhab- 
ited and semi-savage region of country, which is 
neither a state nor a territory, but which is in- 
habited by Indians having tribal governments. Its 
General Attorney is Hon. T. C. Sears, of Kansas, 
who came within two or three votes of being sent 
to the United States Senate last winter. Judge 
Sears is ably assistedby John Montgomery,Jr.,Esq., 
attorney for Missouri; by David Kelso, Esq., at- 
torney for Kansas; and by R. C. Foster, Esq., attor- 
ney for Texas. Not long ago Judge Sears created 
the office of Tax Commissioner, and placed that de- 
partment in the hands of 8. L. Highleyman, Esq., 
whose skill and diligence have succeeded, during 
the past year, in saving the trustees over $30,000 in 
taxes erroneously assessed or levied. Mr. High- 
leyman has succeeded in reducing the valuations 
of the property of the railway taxable in Mis- 
souri for 1875 to $58,259.82. against $90,904.17 for 
1874—a record which we should say ought to 
guarantee for him a good round salary. 


To avery great extent, the duties of a railway 
lawyer would seem to partake more of the charac- 
ter of those of a judge than of those of an advo- 
cate; for we are lead to infer from this report that 
a great portion of the time of the members of the 
law department of this railway must have been 
consumed in investigating claims, with the purpose 
of avoiding litigation by paying those which were 
just. ‘*The promptness,” says Judge Sears, ‘ of 
this railway, and the disposition shown to repair, 
as far as possible, all injuries inflicted or permitted 
in the operation of the road, has produced an ex- 
cellent feeling along the entire line. Small claims, 
if permitted to remain long unsettled, produce 
irritation and distrust, and whenever a community, 
smarting under real or imaginary wrongs, done or 
suffered at the hands of the railway management, 
has an opportunity, by way of taxation or in ju- 
dicial proceedings, to exhibit its temper or sense 
of wrong, the injury that it has the power to do is 
an hundred fold more sure and disastrous than the 
payment of a small sum of money that some offi- 
cer may consider unjust. Hence, very much of the 
labor and time of this department has been em- 
ployed in removing all reasonable ground for such 
irritation, and to give to everybody a patient, 
careful hearing, and make such a determination as, 
under all circumstances, shall be for the interest of 
the company.”’ 

We half suspect, however, from an examination 
of the details given, that the efforts of the attor- 
neys are largely directed to the compromising of 
claims upon the lowest basis attainable for the 
railway. Thus, in the vexed matter of the killing 
of cattle by passing trains, notwithstanding the 
stringent double-damage law of Missouri, we find 
that the aggregate amount claimed by owners of 
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stock killed in this state during the year was 
$25,880.15, which was compromised for $15,520.15. 
So in Kansas the aggregate amount claimed dur- 
ing the year was $5,968.50, while the amount paid 
in settlement was $3,653.42. The poor Indian 
seems, in this respect, as in others, to have stood 
at his usual disadvantage in dealing with the 
white man; for the aggregate amount claimed for 
stock killed within the Indian Territory was $13,- 
259.50, but the red man succeeded in softening the 
heart of his white brother to the extent of only 
half this amount, viz: $6,338. The most conspic- 
uous instance of the difference between what the 
people demanded for the destruction of property, 
and what the railway lawyers induced them to 
take, was the case of two disastrous fires which oc- 
curred in Kansas communicated from locomotives. 
‘* Vegetation of every kind was as dry as powder, 
and a high wind blowing a gale carried the fire for 
miles from the track, sweeping and destroying ev- 
erything before it, causing immense damage and a 
good deal of suffering to the people. Prompt meas- 
ures were taken by the Department to settle the 
claims for loss and injuries, and very favorable set- 
tlements were made. More than one hundred and 
fifty persons suffered, and the loss of each one was 
investigated personally by some member of the de- 
partment who visited every farm injured. The 
total amount of these claims, as made up and 
verified by the losers, was $24,620.80; they were all 
settled for $8,976.25."’ Altogether we think that 
Judge Sears is entitled to the sobriquet honored 
by one of America’s most distinguished statesmen, 
that of the ‘Great Pacificator,”’ and we hope that he 
may yet have an opportunity of illustrating those 
virtues in the same august assembly. 


iin 
—_ 


RIGHTS OF THE HOLDER OF A RECORDED, 
BUT UNINDEXED MORTGAGE. 

A case of much general interest was recently 
before the Supreme Court, Special Term, Fourth 
Department, New York State, which presented 
the question as to the effect of an omission on the 
part of the registrar to index a mortgage, and its 
effect upon lienors who are prior or subsequent to 
the unindexed instrument. 

The Mutual Life Insurance Company of New 
York commenced an action of foreclosure against 
Jabez W. Dake and others, upon a mo 
which had been executed by one of the defendants 
to plaintiff, to secure $2,000. The mortgage was 
executed June 4th, 1870; on the 7th of December 
following, it was left with the clerk of the county 
for record, and was duly recorded in the proper 
record-book on the same day, and duly indorsed 
and returned to the plaintiff. It seems that the 
clerk, however, omitted to index the mortgage, 
and that. the omission was not discovered until 
September, 1875, when it was indexed. The de- 
fendant, Dake, was assignee of two mortgages 
executed by Teeple, one of the defendants, on the 
same premises; one of the mortgages having been 
executed and recorded prior, and one subsequent, 








to the record of plaintiff's mortgage. The other 
mortgage was executed by one Balty, and assigned 
to Dake on March 10th, 1875, but was recorded 
and indexed at the day of its date, March 14th, 
1874. The mortgage to Balty was given to secure 
a loan of $1,400, made by Teeple. Balty, at the 
time of making the loan, procured from the county 
clerk a certificate of search; but the search failed 
to show the existence of the plaintiffs mortgage, 
so that Balty had no notice or knowledge of 
the plaintiff's mortgage until after the same had 
been assigned to Dake. The assignment to Dake 
was recorded March 16th, 1875. 

Previous to taking the mortgage, Dake saw the 
search which Balty had made, and also had the 
clerk make a certificate for him, neither of which 
showed the existence of the plaintiff's mortgage, 
and Dake had no knowledge of such incumbrance 
until December 6th, 1875. Dake foreclosed his 
mortgage; but the plaintiffs were not made parties 
to the action, as he had no knowledge of their 
mortgage existing. The premises were sold in the 
Dake foreclosure, and struck off to Dake; but 
after the sale he heard of the plaintiff's mortgage, 
and did not take his deed. The plaintiffs then 
demanded a judgment of foreclosure on their 
mortgage, and claimed that the proceeds should 
first be applied to the payment of the first mort- 
gage, and next to the payment of their mortgage 
and costs, so far as they would go, and judgment 
for deficiency against Teeple. Dake, on the other 
hand, insisted that the omission to index the 
plaintiff's mortgage rendered the record a nullity 
as a notice of the plaintiffs lien, and that plaint- 
iffs had failed to acquire any lien against the 
Balty mortgage, and therefore it was entitled to 
priority. 

It is interesting to remark here, that it is not a 
little surprising to find that a question so likely to 
occur has not arisen in any reported case in New 
York State. 

The usual custom in searching a title is to con- 
sult the index, and to rely upon it,—a most con- 
venient method, instead of going through the 
records. So that the question naturally arises, 
who is to suffer in case of an omission to index? 
The question may perhaps be resolved by deter- 
mining whether the index is an essential part of 
the record,—necessary to the completeness of the 
record as a notice to purchasers. The general 
policy of the Revised Statutes of New York (1 
R. 8. 755, part 2, ch. 3) prevailed from an early 
day, far anterior to the American Revolution, and 
was followed by continued enactments under 
the colonial and state governments of New York, 
down to the adoption of the Revised Statutes. The 
policy of local registry may be found in the Statute 
of 7th Anne, ch. 20,in England, and that act, in 
substance, was engrafted upon the laws of this 
country. The laws of 1788, and the act of 1801, 
were substantially the same, while the act of 1813 
required the clerk to record at length the special 
power of sale, if any was contained in a mortgage. 
And in 1822 an act was passed, providing for the 
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recording of mortgages at length, and the time of 
such record (Laws of 1822, ch. 245). The law of 
the following year (ch. 263) required deeds, mort- 
gages, and leases, for a term of more than three 
years, to be recorded in full. These provisions 
remained in force, to all intents and purposes, 
until the Revised Statutes. The act of 1826, as 
amended the next year (ch. 204), seems yet to be 
in force (People v. Supervisors of Dutchess, 24 
Wend. 181), except as superseded by the act of 
1843, ch. 199. 

The provisions as to indexing instruments may 
be found in 2 R. St. 286, § 61; yet they have no 
reference to the general indices provided for in 
the acts of 1826 and 1843, but required that an 
index be attached to each book of record. Nor do 
those acts show any ground for claiming that they 
should constitute notice. They simply require the 
clerks ‘‘ to afford correct and easy reference to the 
books of record in their offices, respectively.” 
An index was simply required to be attached to 
each book, and all this was for the convenience of 
those searching the records, but was not regarded 
as a part of the records. Our conclusion is fairly 
supported by two reported cases on the question 
of filing chattel mortgages. In Dodge v. Potter 
18 Barb. 193 the mortgagee filed his mortgage, 
but the clerk omitted to number it, and the gen- 
eral term held that this omission did not impair 
the rights of the mortgagee. So in Dikeman v. 
Puckhafer 1 Abb. Pr. N. S. 32, a mortgage was 
duly filed, but was not indexed by the clerk, as he 
should have done under the act of 1849. The gen- 
eral term of the Common Pleas of New York held 
‘that, notwithstanding that fact, the plaintiff's 
mortgage was superior to the defendant’s, who 
had bought the property without knowledge of 
the prior mortgage; it being substantially held in 
these cases, that, by filing and depositing the 
mortgage with the clerk, the mortgagee had done 
all that he could do, and ‘all that the law required 
of him. So that we conceive that those cases tend 
very strongly to support the view of the court in 
the case of the Mutual Life Insurance Co. v. Dake. 
The court, in the last-named case, cites Curtis v. 
Lyman, 24 Vt. 338, and holds it to be quite de- 
cisive of the point in question. So, also, it may be 
said of Bishop v. Schneider, 46 Mo. 472. The 
statutes of Missouri, Vermont and New York being 
quite identical in this general principle, as affect- 
ing the point at issue, renders the last case strictly 
analogous. 

The question presented in the case of Schell v. 
Stein, 76 Penn. St. 398, as appears by the facts 
in that case, was as to whether a deed, which is re- 
corded in the proper book of records, and indexed 
in the separate index appropriate to the book, 
but not in the general index of all the deed-books, 
is defectively recorded. On general principles, a 
deed defectively recorded or registered is of no 
effect as against a subsequent purchaser or mort- 
gagee. In the State of Pennsylvania, in 1874, 
when the above case seems to have been decided, 
there was no law which required the registrar or 





recorder to keep a general index to all deed or 
mortgage-books. The plaintiff in error claimed 
that merely indexing in the book where the 
deed was recorded was not in accordance with 
the act, and cited Luch’s Appeal, 8 Wright, 
519; but the court, Agnew, J., declared it had 
no bearing on the case; and, in the course of 
his opinion, the learned justice, after referring 
to the case of McLanahan v. Reeside, 9 Watts, 511, 
observes: ‘* But a division of the different kinds of 
deeds, by recording them in different and appro- 
priate books, whereby every one is led to confine 
his search to the books in which the kind he is 
searching for is contained, is no ground for hold- 
ing that a title shall be lost to an owner whose 
deed is recorded and indexed in the proper book, 
merely because the recorder has not gratuitously 
indexed it in a general index of all the books;”’ 
while at common-law, in England, no system of 
registration existed, and so the rule between 
claimants to the same title was found in the general 
maxim : “Qui prior est in tempore, potior est in jure.” 
In this country, however, the system has been one 
of growth, so that every state has some law regu- 
lating the acknowledging and recording of deeds 
and other instruments. 

In Chatham v. Bradford, 50 Ga. 327, it is de- 
clared by the court that there was nothing in the 
laws of that state prescribing that the indexing is 
a necessary part of the record; and while a failure 
on the part of the clerk to keep an index of deeds 
recorded in each book would make him answer- 
able to the party injured, after much consideration 
the court was of opinion that the entry in the index 
is not a part of the process of record, so that the 
record is null without it. Also, on this general 
question, we would refer the reader to Polk v. 
Cosgrove, 4 Biss. 487; Riggs v. Boylan, Id. 445; 
Conklin v. Hinds, 16 Minn. 457; Kimball v. Con- 
nolly, 2 Abb. Ct. App. Dec. 504; Morange v. Mix, 
44 N. Y. 315. 

In closing his opinion, Smith. J.,in the Dake case, 
observes: “On the whole, I am of the opinion that 
under our statute the index is not an essential part 
of the record for the purpose of notice; that in this 
case the plaintiffs mortgage was duly recorded so 
as to be regarded as giving notice to after-pur- 
chasers, and that the lien of the plaintiffs’ mort- 
gage is superior to that of the Balty mortgage 
held by the defendant Dake. In reaching this 
conclusion, I have not overlooked the practical 
inconveniences that may result from it in search- 
ing records. But the duty of the court is only to 
declare the law as the Legislature has laid it down. 
Arguments ab inconvenienti may sometimes throw 
light upon the construction of ambiguous or doubt- 
ful words; but where, as here, the language of the 
law makes it plain, they are out of place. Incon- 
veniences in practice will result, whichever way 
the question shall be decided. The power to 
remedy them is in the Legislature, and not in the 
courts. Even as the law now stands, the party 
injured by the omission of the clerk is not without 
remedy, for he has his action against the clerk.’ 
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Certainly, on general principles, it may be said 
that the plaintiff's rights could not be affected by 
judgment in foreclosure to which they were not 
made parties; and the plaintiffs were entitled to a 
judgment for the foreclosure and sale of the prem- 
ises, subject to the rights of defendant Dake. 

We have deemed this case, of the Mutual Life 
Insurance Co. v. Dake, of much importance to the 
profession, as settling a question which, though it 
does not seem to have before arisen, is liable to 
arise, and this adjudication will be a high au- 
thority, in New York, Vermont and Missouri at 
least, on the point discussed. ‘o> 








ATTACHMENT IN STATE COURT — BANK- 
RUPTCY PROCEEDINGS—STATE COURT. 


HABER vy. KLAUBERG. 
Saint LouisCourt of Appeals, October Term, 1876. 


Hon. EpwWaRD A. LEwIs, Chief Justice. 
“ —. ——- } Associate Justices. 


The jurisdiction of a state court in cases of attachment 
is not ted by pr ings in bankruptcy, unless prop- 
erly pleaded in the state court. 


Nathaniel Myers, for plaintiff; Jno. G. Chandler 
and J. M. Loring, for defendants. 
BAKEWELL, J., delivered the opinion of the court: 


The plaintiff commenced suit in the Circuit Court of 
St. Louis County, by attachment against one Fried- 
lander, and levied upon goods in the possession of 
Friedlander, who at once gave a forthcoming bond to 
the sheriff, with defendants as his sureties. There was 
final judgment against Friedlander, and an order for 
the production of the property, which was not obeyed; 
and plaintiff sues on the forthcoming bond. 

The answer of the defendants avers that proceedings 
in bankruptcy were instituted against Friedlander, in 
the District Court of the United States, for the Eastern 
District of Missouri, within four months of the suing 
out of the attachment, in the course of which, Fried- 
lander was adjudicated a bankrupt, and plaintiff proved 
his debt, and one of the attorneys of plaintiff was ap- 
pointed assignee, and the goods attached thereupon 
passed into his possession and were administered upon 
by him. 

To this portion of the answer plaintiff demurred; 
the demurrer was overruled; and plaintiff refusing to 
plead over, there was final judgment on the demurrer, 
and plaintiff appeals to this court. 

It is claimed, by plaintiff, that the attachment was 
dissolved by giving the bond sued upon; but, in that 
he is wrong. The bond that dissolves an attachment 
is that given under the 48th section of the act, (1 Wag. 
p. 190), when the defendant, having filed his plea in 
abatement, gives a counter-bond and moves to dis- 
solve. This bond was under section 24 of the act; and 
it is settled that the lien remains after it is given. 
Evans vy. King, 7 Mo. 411. 

The State Court, however, had complete jurisdiction 
in the attachment suit; and, unless its jurisdiction was 
ousted by mere operation of law, so soon as proceed- 
ings in bankruptcy are commenced, in the absence of 
fraud, it would seem that its judgment is conclusive. 
Friedlander having been ordered to produce the prop- 
erty, no notice to, or demand upon, his sureties was 





requisite. Weed v. Dills et al., 34 Mo. 483. They 
must obey that order at their peril. 

But to hold that the jurisdiction of the Circuit Court 
was ousted without any notice of the proceedings in 
bankruptcy, would be to establish a rule of which it 
may at least be said that it would be contrary to the 
comity proper between courts, and productive, be- 
sides, of grave inconvenience. 

The Circuit Courts of Missouri are certainly not 
bound to take notice of proceedings in the District 
Courts of the United States; the latter are more nu- 
merous than the states of the Union; and, if a pro- 
ceeding in bankruptcy, by virtue of § 5044 of the United 
States Statutes, ousts the Circuit Courts of this State 
of jurisdiction in an attachment suit against the same 
debtor, commenced within four months, the State 
Courts can never know what they are doing, and can 
never have the least assurance that any particular 
judgment rendered by them, however regular upon its 
face, is not an absolute nullity, and each execution a 
mere delusion and snare. 

And, accordingly, in Arkansas, it was held (Hecht v. 
Wassell,27 Ark. 412), where property was attached and 
sold, and the assignee in bankruptcy appeared by at- 
torney and moved to be substituted as defendant, and 
also filed motions to have the attachments dissolved, 
and the proceeds of the sale turned over to him; that 
the facts set up in these motions were matters in abate- 
ment, and should have been pleaded in an issuable 
shape, and the motions were denied. 

In Cutter vy. Evans, 115 Mass. 27, it is held that, in 
the absence of fraud or collusion, a judgment against 
a defendant, in an action, is conclusive evidence against 
both him and a surety on a bond to dissolve an attach- 
ment; and that, to avoid such a judgment, it is not 
sufficient to show that, in the original action, the de- 
fendant was, while it was pending, adjudicated a bank- 
rupt, under the laws of the United States; and that 
plaintiff proved his claim against his estate in bank- 
ruptcy, and that defendants’ bankruptcy was noticed 
on the docket of the court in which the original action 
was pending; and that one of plaintiff's counsel was 
chosen assignee in the bankruptcy proceedings. But 
the court held, that the fact of bankruptcy, and 
the proving of plaintiff’s claim, should have been 
pleaded in bar, or a stay of proceedings obtained. And, 
in Johnson vy. Bishop, 8 N."B. Reg. 533, an appeal to 
the Circuit Court of the United States, for the Eighth 
Circuit, Mr. Justice Miller says: ‘“ It may be true that 
the attachments (in the State Court) have ceased to 
have any binding force, but whether they have or 
not, is the question, and that question depends not 
upon a proposition of law here argued before us, but 
also upon two questions of fact, that is, whether Loeb 
has been adjudicated a bankrupt, and whether he was 
the only member of the firm of Loeb & Co. Of the 
principle of law, the State Court is bound to take judi- 
cial notice; but, of the two facts stated, it is not bound 
to take such notice. No court is bound to take judicial 
notice of the proceedings of another court. If material 
to the controversy before it, it must be informed there- 
of by the pleadings; and, if the allegations are denied, 
they must be proved by the record. The State Court 
can have no knowledge, or even notice, of the proceed- 
ings in the Federal Court, by which its right to adjudi- 
cate the property in question is affected. It should be 
informed in a proper way of these proceedings, before 
its possession is interfered with or assailed.”” And, in 
Kent v. Downing, 10 N. B. Reg. 539, it is said, by the 
Supreme Court of Georgia: ‘‘ How is the State Court 
to know that defendant is a bankrupt? Surely the 
judgment must be, in some authentic mode, made 
known to the court. It may be denied. It would be 





a strange law if, ipso facto, by the fiat of bankruptcy, 
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attachments in other courts fall to nothing, so as to 
make the officers of said courts trespassers.” And, 
the Supreme Court of the United States says, in Vaill- 
ant v. Childress, 21 Wall. 643: ‘* Where the power of 
a State Court to proceed in a suit is subject to be im- 
peached, it can not be done except upon an interven- 
tion by the assignee, who shall state the facts, and make 
the proof necessary to terminate such jurisdiction. 
This rule obtains, whether the four months’ principle 
is applicable or whether it is not applicable.” And, in 
Eyster v. Gaff, 1 Otto, 521, (s. c. 3 Cent. L. J. 250), it is 
expressly decided that a court can not take judicial 
notice of the proceedings in bankruptcy in another 
court; and it is its duty to proceed as between the 


may have had a perfectly good defense to this action; 


parties before it, until, by some proper pleadings in | 
| overruling the demurrer to the answer, should be re- 


the case, it is informed of the changed relations of any 
of such parties to the subject-matter of the suit. 

Our attention is called to Bracken v. Johnson, a case 
recently decided by Mr. Justice Miller in the United 
States Circuit Court for the District of lowa, reversing 
the District Court, in which he distinguishes Eyster v. 
Gaff (the case is reported in Cent. L. J., vol. 4, p. 9). 
The learned judge in this case says that there is an ap- 
parent conflict between the principle of the bankrupt 
act, that no one shall, by attachment, obtain preference 


over creditors where the writ is not issued more | 


than four months before bankruptcy proceedings, and 
the principle sustained by opinions of the Supreme 


Court, that, where no attempt is made to bring to the | 


notice of the state court that the debtor has been de- 
clared bankrupt, that court proceeds of right in its 
usual course of judgment and execution, without any 
apparent error or defect of jurisdiction. And he says 
that the doctrine of the necessity of notice applies only 
where plaintiff procures judgment by the usual pro- 
cess, which becomes a lien before adjudication of 
bankruptcy, or where the state court, in pursuance of 
a jurisdiction invoked before bankruptcy proceedings 
commenced, enforces a lien which has, by the bank- 
rupt law, a priority over other creditors as a mortgage 
or other specific lien. This, he says, reconciles the 
opposing principles without hardships; and he pro- 
ceeds: ‘** This view of the matter does not divest the 
court, in which the attachment suit is pending, of its 
jurisdiction over the case and the parties. It merely 
declares that the title to the attached property having 
been vested by regular judicial proceedings in the 
assignee, the lien of the attachment is at an end. 
The court can proceed to judgment against the party, 
and issue its execution. If property liable to it can be 
found, it can be enforced; if not, it is like the judg- 
ment in any other case against a debtor without 
means.” 

But why should the court be divested of jurisdiction 
of the subject-matter without notice, and thus be 
compelled to render a barren judgment, and exposed 


| but, if it is not pleaded, we do not see why it should 


avail them in this more than in any other case; we see 
what seems to us a satisfactory reason why it should 
not. Neither Friedlander nor his sureties were pre- 
vented from pleading the adjudication in bankruptcy, 
by anything done or said to them by the attorney of 
plaintiff. He was the assignee in bankruptcy, but he 
certainly was not expected to represent any of these 
defendants in the Circuit Court, for he was of record 
as attorney for plaintiff in the cause. There is no pre- 
tense of false representation or fraud, and as assignee 
he was not under any necessity of appearing in the 
Circuit Court. 

We think that the judgment of the Cireuit Court, 


versed and the cause remanded; and it is so ordered. 
All the judges concur. 


—_— 
——_— 





AGREEMENTS IN PROMISSORY NOTES—AT- 
TORNEYS FEES—EXPENSES OF COLLEC- 
TION—GOLD COIN. 


CHURCHMAN v. MARTIN. 
Supreme Court of Indiana, February Term, 1877. 


Hon. JAMES L. WORDEN, Chief Justice. 
‘* HORACE P. BIDDLE, 
‘* GEORGE V. Howk, 
‘“* SAMUEL E. PERKINS, 
“ WILLIAM E. NIBLACK, 


Associate Justices. 


1. PROMISSORY NOTE—AGREEMENT TO PAY ATTORNEY’S 
FEES—CONSTITUTIONALITY OF STATUTE MAKING SUCH 
AGREEMENTS VOID.—The act of March 10, 1875, (1 R. 8. 
1876, 140) providing that “‘ any and all agreements to pay 
attorney fees depending upon any condition therein set 
forth, and made part of any bill of exchange, acceptance, 
draft, promissory note, or other written evidence of in- 
debtedness, are hereby declared illegal and void, etc.,” is 
constitutional and valid. 


2. WHEN NOTE IS WITHIN THE STATUTE.—In order to 


| bring a case within the statute, two things are required: 


| a condition. 


to issuing process which may be absolutely null? Ifit | 


is divested of its jurisdiction over the subject-matter 
by an adjudication in bankruptcy of which it has no 
notice, actual or constructive, an adjudication which 
may be rendered in any one of fifty courts scattered 
over a continent, of the proceedings of every one of 
which it is probably as ignorant as if they were carried 


1. The agreement to pay attorney’s fees must depend upon 
2. The condition must be set forth in the in- 
strument. A promissory note, therefore, containing the 
clause “ and five per cent. attorneys fees,” is not with- 
in the statute. 


3. STIPULATION FOR PAYMENT OF EXPENSES OF COL- 
LECTION.—A promissory note which stipulates for the 
payment of “five per cent. expenses of collection other 
than attorneys fees, if suit be instituted on this note,” or 
“five per cent. for exchange and other expenses incident 
to the collection thereof other than attorney’s fees, if suit 
be instituted on this note,” is neither within the statute 
above quoted nor void on the ground of usury. 

4. NOTE PAYABLE IN GOLD Corn.—Where a promissory 
note is payable “in the gold coin of the United States,” the 
holder is entitled to have judgment rendered in his favor, 


| in gold coin. Where such a note contained also a stipula- 
| tion that, if paid “at maturity or before suit is brought 
| thereon then it shall be payable in any lawful money of 


on in Siam, it is exposed any day to making an order | 


which, in spite of every precaution, may be a mere 
trap to the i ; 
whatever in the rule which requires the defendant to 
plead the adjudication in bankruptcy. The plaintiff 











it purch . We see no hardship | 


should have an opportunity of making an issue of fact | 


as to whether proceedings in bankruptcy have been 
commenced, and when and whether the plaintiff has 
proved his claim, and whether the goods have been 
delivered to the assignee. In the case at bar the time 


for making any such issue has passed. The defendants | 


the United States,” held, that the condition on which the 
defendant was entitled to pay in any lawful money of the 
United States not being performed, the holder was entitled 
to payment in coin as stipulated. 


WORDEN, C. J., delivered the opinion of the court: 


Action by the appellant against the appellee upon 
five several promissory notes, executed by the defend- 
ant to the plaintiff. The notes were all dated March 


| 18, 1875, at Indianapolis, Indiana, and each was for the 


payment of the sum of $133, one day after date, and all 
except the third bore interest at the rate of 10 per cent. 
per annum from date. 

The note first counted upon contained the following 
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clause: “And 10 per cent. attorneys’ fees, if suit be 
instituted on this note.”” The second note was pay- 
able *‘ in the gold coin of the United States,” and it was 
therein stipulated that, “if this note is paid at matur- 
ity, or before suit is brought thereon, then it shall be 
payable in any lawful money of the United States.” 
The third note contained the following clauses: ‘‘ And 
five per cent. attorneys’ fees.”” ‘‘ With six per cent. 
interest from date, and if not paid at maturity, ten per 
cent. interest from date until paid.’”? The fourth stip- 
ulated for the payment of “ five per cent. expenses of 
collection, other than attorneys’ fees, if suit be insti- 
tuted on this note.” The fifth and last note contained 
a clause stipulating to pay “‘ five per cent. for exchange 
and other expenses incident to the collection thereof, 
other than attorneys’ fees, if suit be instituted on this 
note.” 

On issue joined, there was a trial by the court, re- 
sulting in a finding and judgment for the plaintiff. But 
the court refused to allow the plaintiff the ten per cent. 
for attorney’s fees, as stipulated for in the first note. 
The court also refused to render judgment, that the 
amount due on the second note be collected in gold 
coin. The court furthermore refused to allow the five 
per cent. for expenses of collection and exchange, stip- 
ulated for in the fourth and fifth notes. Appellant has 
duly preserved the questions arising upon these rul- 
ings. The court allowed the five per cent. attorney’s 
fees and interest, as stipulated for in third note; and 
the appellee has preserved, and by a cross-error has 
here raised, the question arising upon this ruling. 

By an act, approved March 10, 1875, 1 Rev. St. 1876, 
p. 140, it was provided “that any and all agreements 
to pay attorney fees, depending upon any condition 
therein set forth, and made part of any bill of ex- 
change, acceptance, draft, promissory note, or other 
written evidence of indebtedness, are hereby declared 
illegal and void; provided, that nothing in this section 
shall be construed as applying to contracts made pre- 
vious to the taking effect of this act.”’ The act took 
effect from and after its passage, and was, therefore, in 
force when the notes in suit were executed. The 
agreement in the first note, to pay attorney’s fees, is 
clearly within the terms of the statute, for it is made 
upon the condition set forth in the note, that suit be 
instituted on the note. But it is claimed by the appel- 
lant that the act is unconstitutional and void. We are 
not aware of any provision, either in the Federal or 
State Constitution, that is violated by the act in ques- 
tion. It is true, the Federal Constitution provides 
that no state shall pass any law impairing the obliga- 
tion of contracts. But a law prohibiting the making 
of certain contracts is a very different thing from a law 
impairing the obligation of contracts. A contract 
made in violation of law has no obligatory force what- 
ever. It is said, in 2d Story on the Constitution, sec. 
1380, Cooley’s edition, in speaking of the provision 
above mentioned: ‘It is the civil obligation of con- 
tracts which it is designed to reach; that is, the obli- 
gation which is recognized by, and results from, the 
law of the state in which it is made. If, therefore, a 
contract, when made, is, by the law of the place, de- 
clared to be illegal, or deemed to be a nullity or a nude 
pact, it has no civil obligation, because the law in 
such cases forbids it having any binding efficacy or 
force.” 

By the Constitution of the State the legislative au- 
thority is-vested in the General Assembly. Const., art. 
4, sec.1. When, therefore, an act of the General As- 
sembly is passed, which violates no provision of the 
Federal or State Constitution, the judicial department 
can not hold it to be void on the ground that it is 
wrong or unjust, or violates the spirit of our institu- 
tions, or impairs natural rights. Upon this point, we 





refer to an extract from the opinion of the Supreme 
Court of Pennsylvania, contained in the case of Wel- 
ling v. Merrill, 52 Ind. 350-353. We think the court 
below committed no error in its ruling in respect to 
the first note. 

The second note, as has been stated, was payable in 
gold coin of the United States, with a subsequent pro- 
vision that, if paid at maturity, or before suit was 
brought, it should be payable in any lawful money of 
the United States. And on this note the plaintiff asked 
that judgment should be rendered, payable in gold 
coin of the United States, but this was refused. It is 
now settled, by the Supreme Court of the United 
States, that the legal tender act applies only to debts 
payable in money generally, and not to debts payable 
in coin. It is also held, by the same Court, that, under 
the Constitution and Laws of the United States, the 
holder of a note payable in coin or specie, is entitled 
to a judgment for its payment, in accordance with the 
terms of the note. And it is further held, by the same 
Court, that, where a state court refuses to render the 
proper judgment in such cases, the Supreme Court of 
the United States has jurisdiction on writ of error to 
the state court. Tribilcock v. Wilson, 12 Wall. 687; 
Bronson v. Rodes, 7 Wall. 229; Butler v. Howitz, Jd. 
258. See also Phillips v. Dugan, 21 Ohio St. R. 466; 
Chrisler v. Renois, 48 N. Y. 209; Stark v. Coffin, 105 
Mass. 328-334; Currier v. Davis, 111 Mass. 480; McCal- 
ly v. Ely, 64 Penn. 254. 

The question involved, being one which arises under 
the Constitution and Laws of the United States, we are 
bound by the decisions of the Supreme Court upon it; 
and we must hold that the plaintiff was entitled to a 
judgment for the collection of the amount due upon 
this note in gold coin of the United States, unless the 
subsequent clause in the note takes away the plaintiff’s 


. Tight to payment in coin, as stipulated for. 


The primary and principal obligation was for the 
payment of the amount in gold coin, as stated; but to 
this was added a clause, that if the note should be paid 
at maturity, or before suit should be brought upon it, 
it should be payable in any lawful money of the United 
States. The note, however, was not paid at maturity, 
or before suit was brought upon it, and we see no 
ground on which it can or ought to be held that the 
plaintiff was not entitled to payment in coin, as stipu- 
lated for. The condition on which the defendant was 
entitled to pay, in any lawful money of the United 
States, was not by him performed. Hence, the plaint- 
iff was entitled to payment in coin, as stipulated for. 
We are of the opinion, therefore, that the court erred 
in not rendering judgment for collection of the amount 
due upon this note, in gold coin of the United States, 
as stipulated for in the note. 

We come now to the fourth and fifth notes. These 
may be both considered together. The fourth con- 
tained a stipulation to pay five per cent. expenses of 
collection, other than attorney’s fees, if suit should be 
instituted on the note; and the fifth, to pay five per 
cent exchange, and other expenses incident to the col- 
lection thereof, other than attorney’s fees, if suit 
should be instituted on the note. If these stipulations 
were not mere cover for usury, we discover no legal 
objection to them. It did not appear that they were 
designed to obtain usurious interest. The parties lad 
a right to make such contract as they chose, not in vio- 
lation of any law. The stipulations do not violate the 
statute, hereinbefore set out, on the subject of con- 
tracts for the payment of attorney’s fees. By that stat- 
ute, certain agreements for the payment of attorney’s 
fees are declared illegal and void. But that statute 
does not make any other agreements void. It will not 
do to say that, because the Legislature have declared 
a particular class of contracts void, parties may not 
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make other and different contracts, not prohibited, 
which will be as beneficial as those prohibited. If the 
stipulations under consideration are void, it must be 
upon other grounds than the violation of the statute 
mentioned. 

With regard to exchange, it is clear that parties may 
legally contract to pay it where it is not designed to 
cover usury. The State Bank of Indiana v. Rodgers, 3 
Ind. 53; Cornell v. Barnes, 26 Wis. 473; Buckingham 
v. MeLean, 13 How. 151. The other stipulations in 
these two notes are within the class that have been up- 
held by this court. Thus in Gambril v. Doe, 8 Blackf. 
140, a mortgage had been given to secure the payment 
of a sum of money, and it contained the following stip- 
ulation, viz.: “And I do agree that said land, and all 
my right, title, interest and claim therein, may be ex- 
posed to sale, if such principal and interest be not paid 
at the time the same shall become due, to satisfy said 
principal and interest, with five per cent. damages 
thereon and all costs.”? The court said, in speaking of 
this provision: ‘‘ This, we think, is a reasonable stip- 
ulation, to allow compensation for extra and incidental 
trouble and expense, and does not, in our opinion, 
render the contract usurious.” 

In the case of Billingsley v. Dean, 11 Ind. 331, a note 
was given, containing the following stipulation, viz.: 
“And if any installment of the interest or principal 
sum aforesaid should not be paid when due, I promise 
to pay the said Thompson Dean all attorneys’ fees and 
other costs and charges in the collection thereof,” ete. 
The court said of the stipulation: ‘It was optional 
with Billingsley, whether he should become liable to 
pay the expenses of collecting the debt. That liability 
could only result from his own default; and, evident- 
ly, when a party dgrees to indemnify another against 
the consequences of his own act, he can not complain 
if his contract is enforced against him. The agree- 
ment in the case is reasonable, and there is certainly 
no good reasou why an agreement on the part of-the 
debtor to pay an expense, resulting necessarily from 
his own act, should not be held valid in law.” The 
above observations, while they may not be applicable 
to contracts prohibited by the statute before men- 
tioned, are entirely applicable to the contracts cen- 
tered in the two notes now under consideration, which, 
as before stated, are not prohibited by that statute. 

We may remark before closing our observations upon 
these two notes, that the court precluded any inquiry 
into the question of usury by striking out of the para- 
graphs of the complaint based upon them the prayer 
for the amounts thus stipulated for. In our opinion 
the court erred in ruling upon the two notes in ques- 
tion. This disposes of all the questions made by 
appellant. We come that now raised by the cross 
error. 

We have seen that the third note contained an un- 
conditional promise to pay five per cent. attorney’s 
fees. And this was allowed by the court. In this we 
think the court committed no error. In the case of 
Smith v. Silvers (32 Id., 321) this court said, Frazer,C. J. 
delivering the opinion: ‘A stipulation whereby the 
debtor agrees to be liable for reasonable attorney’s 
fees, in the event that his failure to pay the debt shall 
compel the creditor to resort to legal proceedings to 
collect his demand, is not only not usurious, but is so 
eminently just that there should be no hesitation in en- 
forcing it.” Doubtless some abuses have sprung from 
the quite general practice of giving notes stipulating 
for the payment of attorneys’ fees, and especially in 
¢ases where the amount of the fees is not specified bya 
percentage on the amount of the note or otherwise. 
And we may suppose that the Legislature, by the act 
before noticed, attempted to remedy such abuses. But 
the act does cover the note now under consideration. 





The terms of the act are too plain and unequivocal to 
admit of construction. Its language must be its own 
interpreter. It provides: ‘‘That any and all agree- 
ments to pay attorney fees, depending upon any 
condition herein set forth, and made part of any bill of 
exchange,” etc., “‘are hereby declared illegal and 
void.” 

Two things are clearly and unequivocally required to 
bring a case within the statute: (1) The agreement to 
pay attorneys fees must depend upon acondition. (2) 
The condition must be set forth in the instrument. 

We can not assume that the Legislature intended to 
make all agreements to pay attorneys’ fees made part 
of any bill, note, etc., illegal and void. The language 
employed utterly excludes such inference. If they had 
intended to do that, they could have simply said: ‘‘All 
agreements to pay attorney fees, made part of any bill 
of exchange, ete., are hereby declared illegal and void.” 
The statute expressly limits the prohibition to agree- 
ments depending upon any condition set forth in the 
instrument. 

The agreement in the note we are now considering, 
was for the unconditional payment of five per cent. 
attorney’s fees, and is not within the statute. Herein 
it differs from the agreement in the first note. In the 
first, the agreement was to pay the attorney’s fees on 
the condition set forth in the note, viz: If suit should 
be instituted on the note. Perhaps there would be an 
implied condition in the note we are now considering, 
that the attorney’s fees were only to be paid in case 
it became necessary to employ an attorney to collect it. 
But if so, that would not bring it within the statute. 

We have seen that to bring a case within the statute 
the condition must be expressed, for it must be set 
forth in the instrument. We are therefore of opinion 
that the court did not err in its ruling upon the third 
note. 

For the errors hereintofore noticed the judgment 
below will have to have to be reversed. The judgment 
below is reversed with costs, and the cause remanded 
for further proceedings im accordance with this opin- 
ion. 


iin, 
—_- 


LIFE INSURANCE—CHANGE OF BENEFI- 
CIARIES. 


EISEMAN ET AL. v. JUDAH ET AL. 





United States Circuit Court, Western District of 
Tennessee. 


Before HON. CONNALLY F. TRIGG, District Judge. 


1. LiFe INSURANCE—CHANGE OF BENEFICIARIES—TIME 
ALLOWED.—Where a policy is payable at the death of the 
insured to his wife, if then living, or if not living, then to 
her children, with the proviso “ that in case of the decease 
of the wife during the life-time of the assured, the said 
assured may, at his option, substitute any other beneficiary 
under this policy,”’ such substitution must be made upon the 
decease of the wife, or within a reasonable time thereafter. 
It can not be made after the date fixed for the next ensu- 
ing payment of premium on the policy. 

2. POWER OF APPOINTMENT—WILL.—The power of sub- 
stitution thus conferred on the insured is not executed by 
a bequest in his last will, made a year after the death of the 
wife, by which he attempts to give and bequeath the policy 
in question, with three others, none of which were of his 
personal estate. 


J. O. Pierce and H. F. Diz, for A. Judah et al.; 
L. & E. Lehman, for the guardians. 

TRIGG, J., delivered the opinion of the court: 

This is a controversy over a portion of the proceeds 
of a policy of insurance on the life of one Emanuel 
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Ackerman, issued by the Globe Mutual Life Insurance 
Company of New York, October 19th, 1870, for the 
sum of $5,000, premiums on which were payable semi- 
annually on the 12th days of October and April in 
each year during the life of the insured. The policy 
was payable at the death of Ackerman to his wife 
Ellen, if then living, or, if not living, then to her chil- 
dren; with the proviso, “‘ that in case of the decease of 
the wife during the lifetime of the assured, the said 
assured may, at his option, substitute any other bene- 
ficiary under this policy.”” Ellen Ackerman died in 
the year 1872, leaving five children, to wit: Delia and 
Carrie, the issue of a previous marriage, and Emma, 
Rosa and Jacob, the issue of her marriage with the 
insured. The three latter are minors, and their reg- 
ular guardians, B. Eiseman and G. H. Judah, are the 
complainants in the original bill. Delia, now the wife 
of Abram Judah, and Carrie, now the wife of Leo 
Judah, are, with their husbands, complainants in the 
eross-bill. Emanuel Ackerman died October 15th, 1873. 
His last will, executed October 11th, 1873, contains this 
clause: “ My life being assured as follows: Globe Mu- 
tual Life, of New York, $5,000; Newark, of New Jer- 
sey, $5,000; New York Life, $5,000; Northwestern, 
paid up; * * * the above amount of $15,000 and 
over, I wish divided among my three children, as fol- 
lows: $5,000—Emma Ackerman, five thousand; $5,000 
—Rosa Ackerman, five thousand; $5,000—Jacob Ack- 
erman, five thousand; the remainder I will and be- 
queath to my brother, Jacob Ackerman, in Germany, 
the sum of $300—three hundred dollars.” No other act 
of Ackerman, except this provision of the will, is set 
up as an attempt to execute the reserved power of 
substitution of a new beneficiary under the Globe pol- 
icy. The policy in the New York Life Insurance Com- 
pany was payable “to Ellen, wife of Emanuel Acker- 
man, and children, share and share alike, or their legal 
representatives.”” The policy in the Mutual Benefit 
Life Insurance Company of Newark was payable to 
to the said Ellen, if living; but, if dead, then to “their 
children.” The policy in the Northwestern Mutual 
was payable to “Ellen Ackerman, his wife, and his 
children by her, share and share alike.’”? The defend- 
ants, Delia and Carrie Judah, have received their two- 
fifths share of the New York Life policy, without ques- 
tion made by the guardians of the minors. The first 
semi-annual premium, which fell due after the death 
of Ellen Ackerman, to wit, on April 12th, 1873, was 
paid by Emanuel Ackerman. The next premium, 
which fell due October 12th, 1873, was paid by Abram 
Judah, on behalf of himself and his wife, Ackerman 
being then ill, and upon his dying bed. It is con- 
tended by the guardians of the minor children, that 
the clause of the will above referred to operated as a 
sufficient appointment of a new beneficiary, and a valid 
execution of the power of appointment; and this is the 
question now to be considered. 

1. Was the supposed execution of the power of ap- 
pointment, by will, interposed in time to affect the 
rights of the defendants, if otherwise sufficient? Al- 
though the cause has, in the argument of counsel, been 
treated as a case of an ordinary power of appointment, 
I am unable to determine this question with reference 
to any of the authorities cited in behalf of the con- 
struction contended for by complainants. In this case 
Ackerman had not the slightest personal interest of a 
pecuniary character in the policy, although it insured 
his owa life. The rights of the children of Ellen Ack- 
erman, as beneficiaries under the policy, vested imme- 
diately upon her death. It can not be considered that 
there was even a moment of time, after her decease, 
during which the beneficial interest in the insurance 
was in want of an object on which to rest. We can not 
suppose it floating about in nubibus, waiting for a per- 





son or an object upon which it might rest, to be sup- 
plied by the act of Emanuel Ackerman, or otherwise. 
All the authorities upon life insurance agree that the 
rights of the children of the wife, in such cases, be- 
come, upon the death of their mother, vested rights in 
the fullest sense of the term. This is not, then, a case 
in which, like most cases of appointment under a 
power, no reason can be assigned for an immediate 
execution of the power, so that the whole life-time of 
the donee of the power is allowed for its execution; 
Here, there are reasons for a prompt execution; 
for, if the power be executed, the rights under the 
policy already existing are to be taken away. Within 
what time, then, will the law allow the act of Acker- 
man to take away the rights thus already vested, by 
the death of his wife, in her elder children? This 
period can not be indefinite. Justice and equity re- 
quire that the power thus conferred shall be exercised 
at some precise time, in order that the fact of its exer- 
cise may be duly made known to all persons interested; 
and no further latitude can be allowed to the donee of 
the power, than to give him a reasonable time within 
. which he shall act under it, if at all. This reasonable 
time may well be the period ending with the next 
ensuing payment of premium. At that date the pol- 
icy will lapse by its own terms, unless a new pre- 
mium is paid. Such payment will continue the 
policy in force, and will thus be, in some sense, the 
making of a new contract. The beneficiaries may well 
wish to know whether the policy is to continue in force 
for their benefit, or whether their interest is to cease. 
If the divestiture of their rights by the appointment of 
a new beneficiary could be accomplished a year after 
those rights accrued, it might equally well be post- 
poned for twenty years, during which time the ben- 
eficiaries might pay forty semi-annual premiums, in- 
stead of one, as in this case. I am constrained to hold 
the provision for such an appointment, “in case of the 
decease of the wife,” to mean “upon the decease,’ in- 
dicating that event as the proper time; and to treat the 
time of the next succeeding payment of premium as 
the latest hour which can equitably be allowed for a 
divestiture of rights theretofore existing. The time of 
the execution of Ackerman’s will was too late for the 
appointment, conceding that the provisions of the will 
were otherwise sufficient. 

2. But I do not construe the will as an execution of 
the power. The testator treated as his own property 
four policies of life insurance, all which belonged to the 
children of his wife. Two of them were in law the 
property of his own three children, and in the two 
others the defendants were also benficiaries. None of 
these were subject to his bequest, yet he attempted to 
bequeath them all. No reference is made to the power 
of appointment reserved m the Globe policy. It is 
true that policy is referred to by name; and, under 
some of the authorities, a plain and unambiguous ref- 
erence to the subject of the power has been held suffi- 
cient to treat the devise or bequest of the property as 
an execution of a power of appointment. But in all 
cases to which the attention of the court has been 
called, the intention of the testator has been the object- 
ive point of inquiry and construction. It is impossible 
to impute to this testator an intention to execute this 
power. His intention, on the contrary, clearly was to 
bequeath this particular policy, with others, as a part 
of his personal estate. This controlling intent is incon- 
sistent with any idea of an execution of the power. 
Without giving any other construction to any part of 
the will, the construction contended for by complain- 
ants must be refused. 

These considerations render unnecessary any refer- 
ence to the other legal and equitable questions raised by 
the defendants. It follows that the defendants, Abram, 
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Delia, Leo and Carrie Judah are entitled to two-fifths 
of the proceeds of the Globe policy, which will be paid 
to them by the guardians of the minors, who collected 
the same under decrees made in this cause. The last 
semi-annual premium paid on the policy by the de- 
fendauts, and the costs of the cause, will in like man- 
ner be equitably apportioned between the parties. 


NOTE.—1. This case presents some elements of an estoppel, 
and, possibly, the judgment of the court might have been 
well based on the doctrine of equitable estoppel. Irre- 
spective of the question of the time to be allowed the in- 
sured for the execution of the power of substitution, he 
seems, by the payment of a semi-annual premium after the 
death of his wife, without attempting to execute the power, 
to have evinced his election not to execute it. If it was in 
reliance upon this act of the insured, and in acceptance of 
the benefits thus continued to them, that the beneficiaries 
made the payment of the last premium, they might clearly 
have relied on the doctrine of estoppel, as laid down by 
Lord Denman in Pickard v. Sears, 6 Ad. & El. 469, and ap- 
plied in this country, in, among other cases, notably Dezell 
vy. Odell, 3 Hill, 215, and Decherd v. Blanton, 3 Sneed, 373. 
The principle laid down in Brant v. Va. Coal and Iron Co., 
4 Cent. L. J. 181, and the accompanying note, demands con- 
structive fraud, “either in the intention of the party 
estopped, or in the effect of the evidence which he attempts 
to set up,” as a necessary feature of equitable estoppel. 
Such constructive fraud will be found in the attempt here 
made to claim for the children of the testator an interest in 
the policy greater than that which the defendants were led 
to believe existed when they paid the last premium. 

2. The doctrine of vested rights in the privileges secured 
by the policy is well settled in favor of the children of an 
insured wife. Mr. May, at section 392, treats of their rights 
as vesting immediately on the delivery of the policy, and 
says: ‘“‘ Where the policy is issued to the wife, payable to 
her, or, in case of her death before her husband, to her 
children, the husband can not, after her death, surrender 
the policy and take out a new one for his own benefit. All 
the cases proceed on the ground that, when the policy is 
issued, the rights are vested, and can not be divested with- 
out the consent of those to whom they are secured.” The 
rights of children so vested have been protected by the 
courts, in Gould v. Emerson, 99 Mass. 154; Fraternal Life 
Oo. v. Applegate, 7 Ohio St. 292; Chapin v. Fellowes, 36 
Conn. 132, and Continental Life Co. v. Palmer (Conn.), 5 
Ins. Law J. 307. 

3. No case has heretofore been reported, where the pol- 
icy, as in this case, contained an express provision for a 
divestiture of vested rights by a change of beneficiaries. 
In respect of this question, the principal case is one of first 
impression. The insured husband was allowed, after the 
death of his wife, to change the beneficiary, in Gambs v. 
Covenant Life Ins. Co., 50 Mo. 44; but this was where no 
rights had, by the death of the wife, vested in children or 
others. So in Roberts v. Roberts, 64 N. C. 695, the court 
sustained a by-law of the insurer, allowing the insured to 
appoint an executor to disburse the proceeds to the bene- 
ficiaries, a proceeding in aid, rather than in avoidance, of 
vested rights. And in England, where under the Friendly 
Societies’ Act it was the custom for the insured member to 
nominate a beneficiary, and he had power to revoke his 
nomination and make a new one, this was allowed because 
of the existing and continuing ownership of the member 
over his own policy during his life. See Bunyon on Life 
Assurance, pp. 161-153. The court, in the principal case, 
in suggesting that the insured might make such change at 
the time of paying an annual premium, has doubtless gone 
as far toward allowing an arbitrary divestiture of rights, 
once vested under the contract, as any court would feel 
authorized to go. 

4. The court has followed the main current of the au- 
thorities, in looking to the whole of the will, in order to 
discover the testator’s intention, if any existed, of execut- 
ing the power. The general rule is well-known, that in 
construction of a will the intention of the testator is to 
govern, as gathered from all parts of the will. 1 Redf. on 
Wills, pp. 431, 434; Allison vy. Chaney, ante, v. 4, p. 239. The 
same rule is applied when the question is, whether a power 
has been executed by the will. In Sugden on Powers, p. 369, 
et seq., many cases are collected, showing that Lord Alvan- 
ley, Sir William Grant, and other chancellors, have laid it 
down repeatedly and uniformly, that “it was always a 
question of intention, whether the party meant to exercise 





the power or not.” (p. 372). In 4 Kent’s Com. 335, the rule 
is announced that, if construction can be given to the will, 
without taking it as an execution of the power, it will not be so 
taken in doubtful cases; and this is the rule approved by Mr. 
Perry, in his work on Trusts, § 511, c, (2nd edition). The 
precise question is, can any other intention than that of 
executing the will-power be imputed to the testator? Brad- 
ish v. Gibbs, 3 Johns. Ch. 551; Blagge v. Miles, 1 Story, 446. 
So it will be found that in all the leading cases on the sub- 
ject, the courts have been astute to first discover, and then 
be guided by, the intention of the testator, as to an execu- 
tion of the power. For example, in Croft v. Slee, 4 Ves. Jr. 
60, the Master of the Rolls found, on examination, no in- 
tention apparent from the will to execute the power of ap- 
pointment, and so the power was held not to be executed. 
A similar conclusion was reached in Pomfret v. Perring, 5 
De Gex, M. & G. 775. A late and leading American case is 
White v. Hicks, 33 N. Y. 383, where the rule is clearly 
stated, and is illustrated by references to many cases. 
There, the court construed the whole will together, in the 
light of extraneous circumstances, which were looked to as 
evidence,—not of what was the testator’s intention in the 
will, but of what influences may have swayed the testator. 
Applying the rule above cited, the result is reached in this 
case, that an intention existed to execute the power. But 
it is apparent in all the cases, that the court always follows 
this rule as a pole-star, let it lead in whichever direction 
it may. 

5. A singular and important case, in which a slightly dif- 
ferent aspect of the question of execution of a power is 
presented, is Cooper v. Martin, 3 Chanc. Appeal Cases, 47. 
It is worthy of attention in connection with the principal 
case, inasmuch as, like it, it treats of the time within which 
a power should be executed, and uses a similar argument 
ab inconvenienti. A power of appointment was to be exer- 
cised within a certain period of time. The donee of the 
power, within that period, executed her deed-poll, making 
an appointment under the power, but reserving a power of 
revocation ; and afterwards, and by her will, executed still 
within the prescribed period, she made another appoint- 
ment in distinct terms. But she died after the time had 
expired; and, it was held, that the will, not taking effect 
till her death, had no power to effect a revocation of the 
appointment by deed, or to make a new appointment. 
Lord Cairns, L. J., said: ‘The power given to the widow 
was to be exercised by her before the youngest son at- 
tained twenty-five. The reason for this appears obvious 
on the face of the will. The residuary personal estate was 
to be distributed at that time; and, although the life-estate 
of the widow in Pain’s Hill might, as to it, postpone the 
sale and distribution to a later period, it was clearly in the 
highest degree desirable that, at the period when the re- 
siduary estate should become divisible, the children of the 
testator should know definitely what were their vested and 
transmissible rights in all his property. The time within 
which an appointment was to be made by the widow was 
therefore, in my opinion, not a matter of form, but of the 
substance and essence of the power.” And Sir John Rolt, 
L. J., said: “The will would not operate as any such exe- 
cution (of the power) till the widow’s death. It is nothing 
that the will bears date within the time. It was intended 
to be ambulatory, and the law must assume that the donee 
of the power did not intend that it should operate as an 
execution of the power till her death.” This accords with 
the doctrine of Redfield on Wills, 379, that a will takes ef- 
fect only at the death of the testator, and speaks from 
thence. But a contrary opinion was advanced by Chancel- 
lor Cooper, of Tennessee, in Williams v. Corson, 2 Cent. L. 
J. 520, where it was held that the will of an insured, dispos- 
ing of his own life policy, although “ not practically oper- 
ative until after death,” yet had the effect, under the stat- 
utes of Ten , to so disp of the policy, prior to the 
death, as to cut off the rights of his wife, which would 
otherwise have been called into existence, by the force of 
the statute, at the time of his death. This was upon the 
theory, that “it is the execution in life that gives effect to 
a will or @eed, and the time when the donee goes into pos- 
session, or reaps the actual benefit, is a mere incident.” 





vite. 
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Mrs. GORMAN of Kentucky was recently arrested for 
being a voluntary spectator at a prize-fight. The judge 
dismissed the case, remarking that ‘“‘woman’s strong 
natural curiostiy was sufficient excuse for her going any- 
where to see anything.” —[ Boston Globe. 
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HOMICIDE — EVIDENCE OF UNCOMMUNI- 
CATED THREATS BY DECEASED. 


WIGGINS v. THE PEOPLE. 


Supreme Court of the United States, October Term, 
1876. 


LA wRIT OF ERROR from this court to the Supreme. 


Court of the Territory of Utah is allowed by section 3 of 
the act of Congress of June 23, 1874, (18 U. S. S., 254,) in 
convictions for bigamy, polygamy, or sentences of death 
for auy crime. 

2, EVIDENCE OF UNCOMMUNICATED THREATS— WHEN 
ADMISSIBLE.—In a trial for homicide, where the question 
whether the prisoner or the deceased commenced the en- 
connter which resulted in death is in any manner of doubt, 
it is competent to prove thrgats of violence against the 
prisoner made by the deceased, though not brought tq the 
knowledge of the prisoner. 


In error to the Supreme Court of the Territory of 
Utah. 

Mr. Justice MILLER delivered the opinion of the 
Court: 

Section 3 of the act of Congress of June 23, 1874, (18 
U. 8. 8., 254), allows a writ of error from this Court to 
the Supreme Court of the Territory of Utah, where 
the defendant has been convicted of bigamy or polyga- 
my, or has been sentenced to death for any crime. 
The present writ is brought under that statute, to ob- 
tain a review of a sentence of death against plaintiff in 
error for the murder of John Kramer, commonly called 
Dutch John, in Salt Lake City. The only error insisted 
upon by counsel, who argued this case orally, was the 
rejection of testimony offered by the prisoner, as shown 
by the following extract from the bill of exceptions: 

“The defendant, on the trial of this cause, called 
Robert Heslop as a witness in his defense, who testi- 
fied: ‘ That just a short time before the shooting, the 
deceased showed him a pistol which he (deceased) 
then had upon his person. Deceased, at this time, was 
sitting on a box on the opposite side of the street from 
the Salt Lake House, and in front of Reggel’s store.’ 
The prosecuting attorney admitted that this was after 
the deceased was ejected from defendant’s saloon. 

‘Whereupon the counsel forthe defendant asked 
witness the following questions: ‘What, if any, 
threats did the deceased make against the defendant 
at this time ?’—which was ebjected to by the prosecuting 
attorney, for the reason it was immaterial. The ob- 
jection was sustained by the court, and the defendant, 
by his counsel, then and there duly excepted. De- 
fendant’s counsel then asked witness what, if anything, 
did deceased then say concerning the defendant. (Ob- 
jected to by the prosecuting attorney as incompetent.) 
Defendant’s counsel thereupon stated that they ex- 
pected to prove by this witness that in that conversa- 
tion, a short time prior to the killing, the deceased, 
in the hearing of said witness, made the threat that he 
would kill the defendant before he went to bed on the 
night of the homicide, which threats we can not bring 
home to the knowledge of the defendant. (Which 
was objected to by the counsel for the prosecution be- 
cause it was incompetent.) The objection was sus- 
tained by the court, to which the defendant then and 
there excepted. This witness, and several others, 
testified that the deceased’s general character was bad, 
and that he was a dangerous, violent, vindictive, and 
brutal man.” : 

Although there is some conflict of authority as to the 
admission of threats of the deceased against the pris- 
oner ina case of homicide, where the threats had not 
been communicated to him, there is a modification of 
the doctrine in more recent times, established by the 





decisions of courts of high authority, which is very 
well stated by Wharton, in his work on Criminal Law, 
§ 1,027: “‘ Where the question is as to what was de- 
ceased’s attitude at the time of the fatal encounter, 
recent threats may become relevant to show that this 
attitude was one hostile to the defendant, even though 


‘such threats were not communicated to defendant. 


The evidence is not relevant to show the quo animo 
of the defendant; but it may be relevant to show that at 
the time of the meeting the deceased was seeking 
defendant’s life.” Stokes v. People of New York, 53 
N. Y. 174; Keener v. The State, 18 Ga. 194; Campbell 
v. The People, 16 Ill. 18; Hollerv. The State, 37 
Ind. 57; People v. Arnold, 15 Cal. 476; People v. 
Scroggins, 37 Id. 676. 

Counsel for the government conceding this principle 
to be sound, sustains the ruling of the court below on 
the ground that there is no evidence in the case to show 
any hostile movement or attitude of the deceased 
toward the prisoner at the time of the fatal shot, and 
that there is conclusive evidence to the contrary. In 
support of this latter position he relies on the testimony 
of Thomas Dobson, the only witness of the meeting 
which resulted in the death of deceased by a pistol shot 
from defendant. Before criticising Dobson’s testimony, 
it is necessary to state some preliminary matters. 

It appears that on the night of the homicide the 
deceased and a man of similar character called Bill 
Dean, got into a quarrel ina drinking saloon kept by 
defendant, in which they both drew pistols. Defend- 
ant interposed and took their pistols from them, and 
turned them out of his saloon by different doors. He 
gave Dean his pistol as he turned him out, and asserts 
that he also returned the deceased his pistol; but of 
this there is doubt. Shortly after this he started home- 
ward, and fell in company with Dobson, who was a 
night-watchman of Salt Lake City. As they went along 
the street, Dean was discovered in the recess of a door- 
way on the sidewalk with a pistol in his hands, and 
defendant went up to him, took it away from him, and 
he ran down the street. Passing on, Dobson and 
defendant came in front of a hotel, the Salt Lake 
House,wherethe homicide occurred, of which Dobson, 
the only witness, tells his story thus: 

“As I came down street about two o’clock in the 
morning, I saw Dutch John sitting on the carriage 
steps of the Salt Lake House, with his face resting on 
his hands, apparently in a stupor orasleep. Wiggins, 
the defendant, was with me. He, Wiggins, jumped to 
my rear, and immediately the firing commenced. I do 
not know, and can not tell who fired the first shot. At 
the first report I turned round and saw the blaze of 
the second shot from a pistol in the hands of Wiggins. 
had advanced to the carriage steps,and said,‘Jack, don’t 
kill him.’ Viggins then jumped on the carriage-steps 
and fired another shot, which passed right by in front 
of me and into the body of Dutch John. Dutch John 
grabbed me around the legs, and we fell over the steps 
into the street. WhenI turned and saw the first shot 
from Wiggins’ pistol, I saw Dutch John’s hands raised 
and heard him cry out: ‘Don’t kill me, I am not 
armed.’ Immediately after the firing ceased, Wiggins 
stooped down as if to pick up something, and when he 
raised up, he had something in his left hand, but I can 
not tell whether it was a pistol or not. At the same 
time Wiggins made the remark to the deceased: ‘You 
wanted to kill me,’ or ‘You tried to kill me.’ I am 
not sure which expression was used.” 

If we are to believe implicitly all that is here said by 
this witness, we do not see in it conclusive evidence 
that defendant fired the first shot, and that no previous 
demonstration was made by deceased. On the contrary, 
he does not know and can not tell who fired the first 
shot. He does say that when the vision of Dutch John 
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met their eyes, the defendant “jumped behind witness, 
and immediately” (that is, just after) “the firing 
commenced.” He also says that immediately after the 
firing ceased, defendant stooped down as if to pick up 
something, and arose with something in his hand. 

We do not think that this statement proves at all, 
certainly not conclusively, that deceased did not fire 
the first shot. Either there must have been some 
reason for defendant’s jumping behind witness, and he 
must have picked up a pistol which fell from the hands 
of deceased, or he was guilty of consummate acting, 
for the purpose of deceiving witness and making 
evidence to defend himself from the charge of a murder 
which he intended to commit. [f is difficult to believe 
that on a sudden encounter any one would have such 
cool deliberation; and it is much more reasonable to 
believe that the seeking of safety by jumping behind 
the witness was caused by some movement, or other 
evidence of hostile intent by defendant, which escaped 
the less vigilant eye of witness, and that. it was the 
display of the pistol which he afterwards picked up. 
This latter view is supported by other testimony, to be 
presently noticed. 

But it is pertinent here to remark that both the 
effect of this witness’ testimony and his credibility was 


to be weighed by the jury, and that doubt was thrown ° 


on the latter by showing that inthe preliminary exam- 
ination he had made statements at variance with what 
he now stated, which were more favorable to defend- 
ant. Take all these together, and we think the court 
had no right to assume that it was beyond doubt that 
defendant had commenced the assault, which resulted 
in death, by firing the first shot without any cause, real 
or apparent. In this we are confirmed by other parts 
of the testimony displayed in the bill of exceptions. 

It is nowhere asserted that defendant fired more 
than three shots. A witness, however, who was within 
hearing, swears positively that he heard four shots. In 
agreement with this it is proved,without contradiction, 
that when defendant was arrested, immediately after 
the shooting, three pistols were found on him. Of one 
of these, three barrels were empty; of another, one, and 
the third was fully loaded. The police officer who 
arrested defendant says of these pistols, “the one 
identified as Dutch John’s had one chamber empty; the 
one identified as Bean’s had three chambers empty, and 
the Derringer was loaded.” It is a fair inference that 
the three empty barrels were those he ha@ discharged 
at deceased, and that the other was the one he had 
picked up after the shooting, which had been in the 
hands of deceased. 

Whence comes the fourth shot, and who emptied the 
chamber of deceased’s pistol? That deceased had a 
pistol with him, is a concession made by the prosecut- 
ing attorney on the trial. It will be seem in the extract 
from the bill of exceptions, first given thatthe witness 
Heslop testifies positively that just a short time before 
the shooting the deceased showed him a pistol which 
he then had on his person, while sitting on a box on 
the side of the street opposite the scene of the homicide; 
and the prosecution admitted that this was after the 
deceased had been ejected from the saloon. 

Here, then, was a man who had a few hours or 
minutes before had a difficulty in which pistols were 
drawn, who was known to be of desperate and vindic- 
tive character, who had shown a witness a pistol within 
a few minutes preceding the fatal encounter, and 
that pistol was, after the encounter, picked up on the 
sidewalk where it occurred, with a chamber empty. 
Also, strong evidence to show that one more shot was 
fired than defendant had fired, and the probability that 
it came from the pistol of deceased at that time. 

Now, when, under all these circumstances, the 
Witness, and the only witness who was present at the 





encounter, swears that he can not tell where the first 
shot came from, though he knows that defendant only 
fired three, it must be very apparent that, if the person 
to whom the deceased exhibited that pistol, a few 
minutes before the shooting, had been permitted to 
tell the jury that deceased then said ‘he would kill 
defendant before he went to bed that night,’ it would 
have tended strongly to show where that first shot 
came from, and how that pistol with one chamber 
emptied came to be found on the ground. This testi- 
mony might, in the state of mind preduced on the jury 
by the other evidence we have considered, have turned 
the scale in favor of defendant. At all events, we are 
of opinion that in that condition of things it was rele- 
vant to the issue, and should have been admitted. 

The judgment of the Supreme Court of Utah is re- 


.versed, with directions to set aside the verdict and grant 


a new trial. 


Mr. Justice CLIFFORD dissenting. 


Murder is the charge preferred against the prisoner, 
which at common law is defined to be, when a person 
of sound memory and discretion unlawfully killeth any 
reasonable creature in being, and in the peace of the 
State, with malice aforethought, either express or 
implied. Modern statutes defining murder in many 
cases affix degrees to the offense, according to the 
nature and aggravation of the circumstances under 
which the act of homicide is committed. 

Offenses against the lives and persons of individuals 
are defined by the statutes of Utah, as follows: Who- 
ever kills any human being, with malice aforethought, 
the statute of the territory enacts, is guilty of murder; 
and the succeeding section of the same act provides 
that all murder perpetrated by poison or by lying in 
wait, or by any other kind of willful, deliberate, and 
premeditated killing, or which is committed in the per- 
petration of, or attempt to perpetrate, anyone of the 
offenses, therein enumerated, is murder of the first 
degree, and shall be punished with death. Laws Utah, 
51, chap. 21, title 2, secs. 4 and 5. 

Pursuant to that enactment the grand jury of the 
third judicial district, in due form of law, preferred amy 
indictment against the prisoner for the murder of John 
Kramer, charging that he, the prisoner, did, at the 
time and in the manner and by the means therein 
described, feloniously, willfully, deliberately, premed- 
itatedly,and with malice aforethought, kill and murder 
the deceased, contrary to the form of the statute in 
such case made and provided, afl against the peace 
and dignity of the people of the United States resident 
in the said territory. Sufficient appears to show that 
the prisoner was arraigned in due form of law, and 
that he pleaded to the indictment that he not 
guilty,as required by the statute of the territofy; that, 
material witnesses for the prisoner being absent, the 
indictment was on his motion continued to the next. 
term of the court. Both parties being ready at the 
succeeding term of the court, the jury was duly im- 
paneled and sworn well and truly to try the issue, as 
provided by law. Witnesses were called and examined 
by the prosecution and for the defense, and the cause 
was regularly committed to the jury having the prisoner 
in charge. None of these proceedings are called in 
question and it appears that the jury retired and having 
duly considered the case, returned into court and gave 
their verdict that the prisoner is guilty of murder in 
the first degree. Sentence in due form of law was 
rendered by the court, as more fully appears in the 
record, and the prisoner excepted to the rulings 
and jinstructions of the court. and appealed to the 
Supreme Court of the ‘territory, as he had by law a 
right to do, where the judgment of the subordinate 
court was affirmed. Laws Utah, 66, chap. 31, sec. 5. 
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Error lies from that court to the Supreme Court in 
criminal cases, where the accused has been sentenced 
to capital punishment, and the record shows that the 
prisoner sued out a writ of error and removed the 
cause into this court. 18 Stat. at Large, 254. Four 
errors are assigned in the transcript: (1) That the 
court erred in affirming the judgment of the District 
Court. (2) That the court erred in holding that the 
affidavit offered to procure a continuance was insuffi- 
cient. That the court erred in sustaining the ruling of 
the District Court, that the uncommunicated threats of 
the deceased, made in connection with the exhibition 
-of a pistol a short time before the homicide, were inad- 
missible in evidence to the jury. (4) That the court 
erred in overruling the exceptions of the prisoner to 
the instructions given to the jury by the District Court. 
Two of the errors assigned, to wit, the second and 
fourth, having been abandoned here in the argument 
for the prisoner, the re-examination of the case will be 
confined to the third assigned error as the only 
remaining one which deserves any special considera- 
tion. 

Expert testimony, not in any way contradicted, was 
introduced by the prosecutor to the effect that the 
witness saw the deceased immediately after he came 
to his death, and he testified that he made a post- 
mortem examination of the body the next day; that 
the deceased received two pistol wounds; that one shot 
struck him in the side, a little back of a middle line 
from the hollow of the arm down, and just at the border 
of the ribs, and the witness stated that he examined 
that wound, but that he did not trace the ball, as the 
other wound was the one that proved fatal; that the 
other shot struck him in the chin, and that ranging 
downward it cut the external jugular vein, the ball 
burying itself in the muscles of the shoulders, and that 
the deceased bled to death from that wound; and the 
witness added to the effect that from the course the ball 
took, and the wound it made in its course, the deceased 
must have been sitting at the time with his head bowed 
down and resting on his breast. Death ensued 
immediately, and the record discloses what immediately 
preceded the homicide, and what occurred at the time 
it was committed. Beyond doubt the homicide 
occurred about two o’clock in the morning, and it is 
equally certain that it was effected by the described 
shots from a pistol. Prior to that time, say one o’clock 
or a little later, the deceased, with six or seven other 
persons, was in the saloon of the prisoner, and it 
appears that the deceased and two of the others had a 
difficulty, and that one of them was struck over 
the head in the affray. Revolvers were drawn by the 
deceased and one Bean, when the prisoner interfered 
and took the pistols from both of them, and in the 
scuffle struck the deceased over the head. He then 
put Bean out of the back door, gave him his pistol, and 


. told him to go home, and he put the deceased out of 


the front door and told him to go home. Half an hour 
or more later the prisoner came down the street with 
one of the witnesses for the prosecution, and when they 
arrived in front of the Salt Lake House, the witness 
states that he saw the deceased sitting on the carriage- 
steps of the hotel, with his face resting on his hands, 
apparently in a stupor or asleep; that the prisoner 
jumped to the rear of the witness, and that the firing 
immediately commenced; that the witness did not 
know and can not tell who fired the first shot; that at 
the first report he, the witness, turned round and saw 
the blaze of the second shot from a pistol in the hands of 
the prisoner. Witness advanced to the carriage-steps, 
and he testifies that he said to the prisoner: “Jack, don’t 
kill-him,” to which it seems that no response was given. 
Instead of that, the prisoner then jumped to the 
earriage-steps and fired another shot, which, as the 





witness states, passed right in front of him into the 
body. of the deceased. Something may be inferred as 
to its effect from the fact that the deceased raised his 
hands, as the witness states, and that he heard him say: 
Don’t kill me, I am not armed.” Immediately after 
the firing ceased, the prisoner stooped down as if to 
pick up something, and when he rose up, the witness 
noticed that he had something in his left hand, but the 
witness is not able to state what it was. 

Three witnesses testify that there were three shots 
fired in rapid succession in front of the hotel, and one 
of them states that he heard a fourth shot further 
down the street. Two of the witnesses concur that 
the first shot ranged from east to west, and that the 
range of the other two bore a little to the north of west. 
Several witnesses were examined for the defense, and 
one of them testified that the deceased, when he was 
put out of the saloon and told to go home, said he 
would go if the prisoner would give him his gun, and 
that the prisoner pushed him out of the door and 
handed him his pistol, and that the deceased remarked: 
“*T will make it hot for you.’”? Testimony was also 
given by other witnesses called for the defense, to the 
effect that the deceased, after he was ejected from the 
saloon, showed the witness a pistol when he was sitting 
in front of a store opposite the Salt Lake House. Two 
questions were asked the witness, as follows: (1) 
What, if any, threats did the deceased make against 
the prisoner? (2) What, if anything, did the deceased 
say concerning the prisoner? Objection was made to 
each question, and both were excluded by the court, 
and the prisoner excepted to the respective rulings. 
Had the questions been admitted, the prisoner expected 
to prove that the deceased made the threat that he 
would kill the prisoner before he went to bed that 
night but the defense admitted that the evidence 
would not show that the prisoner had knowledge of the 
threat at the time of the killing. Due exception was 
taken to the ruling, which is the basis of the assign- 
ment of error not waived by the prisoner. Evidence 
was also introduced by the defense that the general 
character of the deceased was bad, and that he was a 
dangerous, violent, and a brutal man. 

Subsequent to the affair in the saloon, and before the 
homicide, the deceased had a conversation with 
another witness called and examined by the prosecu- 
tion. He said that the prisoner had taken his pistol 
away from him, and beat him over the head with it, 
and it appears that he showed the witness the wounds 
in his head. About an hour or less after that interview 
they met again, in front of the hotel, and walked up 
the street together, and in the course of the conversa- 
tion the witness asked him if he was armed, and the 
deceased gave the witness very positive assurance that 
he was not; that he had no weapon about him except 
a pocket-knife, which he showed to the witness. Pres- 
ently the deceased left and went down the street, and 
the witness, in about a minute, started in the same 
direction, and as he passed the saloon where the affray 
occurred, the prisoner came out and commenced con- 
versing with the witness. Among other things he said, 
that the deceased and Bean had a difficulty in his 
saloon, and that he took their pistols from them, and 
beat them over the head with the pistols; that he put 
one out of the back door, and the other out of the’front 
door; that he gave Bean back his pistol, and told him 
that they could not Wave any trouble in the saloon; 
that if there was going to be any killing there, he was 
going to do it himself. At that stage of the conversa- 
tion the witness asked him what he did with the pistol 
of the deceased,and the witness states that the prisoner 
pulled back the lapel of his coat, and said: “I have it 
here.”” Immaterial matters are omitted. Suflice it to 
say, the prisoner proceeded down the street, and the 
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witness soon followed; and when the latter got around 
Godbe’s corner, he heard a shot fired; then he turned 
and ran back towards the hotel, and when he turned 
the corner, he saw the flash and heard the report of two 
other shots and when he got in front of Hale’s saleon, 
he heard another shot further down the street. Four 
shots were heard, and the witness, who was a police 
officer, states that when he came in front of the hotel, 
he was requested to arrest the prisoner, and that he 
ran towards the corner where the prisoner was crossing 
and called to him to stop, and that he came back, and 
that they started up the street, when the following 
conversation ensued: “TI said, Jack, I guess you have 
killed Dutch John. He said, if I haven’t, I will.”” When 
they got in front of the hotel, “I asked him for his 
pistol. He handed me one, saying, that is Bill Bean’s; 
and another, that is Dutch John’s; and a third one, 
a single barrel derringer, and said this is mine.”? One 
chamber was empty in the pistol identified as Dutch 
John’s, and three chambers were empty in the pistol 
identified as Bean’s, and the derringer was loaded. 
Questions of the kind involved in the single assign- 
ment of error to be re-examined can not be under- 
standingly determined without a clear view of what 
the state of the case was at the time the ruling was 
made; and inasmuch as it is the judgment of the 
Supreme Court of the territory to which the writ of 
error is addressed, it seems to be just and right that 





the reasons that court assigned for affirming the judg- | 
ment of the subordinate court should receive due con- 


sideration. Enough appears to show that the prisoner 
insisted that the evidence of uncommunicated threats 
should have been admitted, because there is a conflict 
in the testimony as to who fired the first shot, and that 
the evidence of the threats, if it had been admitted, 
would have aided the jury in determining the question. 
Influenced by that suggestion, the first step of the court 
apparently was to examine the evidence reported in the 


transcript, and having come to the conclusion that there | 


is no conflict in the evidence as to who fired the first 
shot, they decided that the ruling of the District Court 
excepted to, in excluding the two questions as to the 
threats, is correct. 

Introductory to that conclusion they find the facts to 
be, that the deceased was sitting upon a carriage-step 
in front of the hotel, with his hands up to his face, and 
his head bowed down, apparently in a stupor or asleep 
as the prisoner and the night-watch came near; and 
that the prisoner, as they were passing, jumped behind 
the witness, and that the firing immediately com- 
menced; the testimony of two witnesses being that 


the firing was from east to west, and that the prisoner | 


was east of the deceased. Obviously they regarded the 
statement of the witness, that he did not know who 








fired the first shot, as merely negative testimony; for | 


they proceed to. state that the positive testimony of 
the two witnesses that the firing was from east to west 
showed that it was impossible that the deceased should 
have fired the first shot. In the next place they advert 
to the statement that the prisoner stooped down, just 
after the shooting, as if to pick up something, and to 
the testimony of one of the witnesses that he exhibited 
a pistol shortly before his death; and they remark that 
the testimony, if no other facts were found, might 
tend to prove that the deceased had a pistol in his 
possession, but that it would not be sufficient to raise 
a doubt as to who fired the first shot. 

Even conceding the truth of the testimony, they 
still were of the opinion that the prisoner was the 
aggressor; but they proceed to say that they did not 
think that the deceased even had a pistol, and gave 
their reasons for the conclusion, as follows: “ His 
Pistol was in the hands of the prisoner just before and 
just after the killing, and if the deceased had a pistol, 


as one witness testifies, shortly before his death, it is 
evident that he did not have it when he was killed; for 
after the first shot he threw up his arms and said: ‘Do 
not kill me, I am unarmed,’ a thing which it is not reas- 
onable to suppose he would have said, if he had just 
fired the first shot; and besides,no such pistol was found 
on his person, or near him after the killing.” “If the 
prisoner had picked up an additional pistol, it would 
certainly have been found upon him; but such was not 
the fact;” and they add that “this second pistol, if 
any existed, could not have been in the possession of 
the deceased when he was killed.” Suppose the facts to 
be as found by the Supreme Court of the territory, 
then it follows that there was no evidence in the case 
tending to show that the deceased was the aggressor, 
or that the act of homicide was perpetrated in self- 
defense, within the principles of the criminal law as 
understood and administered in any jurisdiction 
where our language is spoken. 
Homicide apparently unnecessary or willful is pre- 
sumed to be malicious, and, of course, amounts to 
murder, unless the contrary appears from circum- 
stances of alleviation, excuse, or justification, and it is 
incumbent upon the prisoner to make out such cireum- 
stances to the satisfaction of the jury, unless they arise 
from the evidence produced against him by the prose- 
cution. Foster Cr. L., 255; 1 East. P. C., 224; 4 Bl. 
Com., 201; 1 Russ.,C. & M. (4th ed.), 483. Cases arise, 
as all agree, where a person assailed may, without 
retreating, oppose force to force, even to the death of 
the assailant; and other cases arise in which the 
accused can not avail himself of the plea of self- 
defense without showing that he retreated as far as he 
could with safety, and then killed the assailant only 
for the preservation of his own life. Foster Cr. L., 
275; 1 East P. C., 277; 4 Bl. Com. 184. Courts and 
text-writers have not always stated the rules of decis- 
ion applicable in defenses of the kind in the same 
forms of expression. None more favorable to the 
accused have been promulgated any where than those 
which were adopted seventy years ago in the trial of 
Selfridge for manslaughter. Pamph. Rep., 160. Three 
propositions were laid downin thatcase: (1) Thataman 
who, in the lawful pursuit of his business, is attacked 
by another, under circumstances which “denote an in- 
tention to take away his life or do him some enormous 
bodily harm, may lawfully kill the assailant, provided 
he use all the means in his power otherwise to save his 
own life, or prevent the intended harm, such as 
retreating as far as he can, or disabling his adversary 
without killing him, if it be in his power. (2) That 
when the attack upon him is so sudden, fierce, and 
violent that a retreat would not diminish, but increase 
his danger, he may instantly kill his adversary without 
retreating at all. (3) That when, from the nature of 
the attack, there is reasonable ground to believe that 
there is a design to destroy his life or to commit any 
felony upon his person, the killing the assailant will be 
excusable homicide, although it should afterwards 
appear that no felony was intended. Learned jurists 
excepted at the time to the third proposition, as too 
favorable to the accused; but it is safe to affirm that the 
legal profession have come to the conclusion that it is 
sound law ina case where it isapplicable. Support 
to that proposition is found in numerous cases of high 
authority, to a few of which reference will be made. 
When one without fault is attacked by another, 
under such cirenmstances as to furnish reasonable 
ground for apprehending a design to take away his 
life, or do him some great bodily harm, and there is 
reasonable ground for believing the danger imminent 
that such design will be accomplished, the assailed 
may safely act upon the appearances and kill the assail- 
ant, if that be necessary to avoid the apprehended 
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danger; and the killing will be justified, although it 
may afterward turn out that the appearances were 
false, and that there was not in fact either design to do 
serious injury, or danger that it would be done. 
Shorter v. The People, 2 Comst., 197; People v. Mc- 
Leod, 4 Hill, 420; 1 Hawk. P. C.,ch.9, sec. 1, p. 79. Two 
other cases decided in the same State have adopted the 
same rule of decision, and it appears to be well 
founded in reason and justice. Patterson v. The Peo- 
ple, 46 Barb., 635; The People v. Sullivan, 3 Seld., 400; 
State v. Sloan, 47, Mo., 612. Whart. on Homicide, 
212; State v. Baker, 1 Jones, N. C., 272. Com. v. Drum, 
58, Penn. St., 9. Unless the party has reasonable 
ground of apprehension at the time, the justification 
will fail, it being settled law that a bare fear, unaccom- 
panied by any overt act indicative of the supposed in- 
tention, will not warrant the party entertaining such 
fears in killing the other party by way of precaution, 
if there be no actual danger at the time. 1 East P. C., 
272; Ros. Crim. Ev., 7th Am. ed., 768; State v. Scott, 
4 Ire., 409; State v. Harris, 4 Jones, 190; Dill v. State, 
25 Ala., 15; Dyson v. State, 26 Miss., 362; Holmes v. 
State, 23 Ala., 24; Carroll v. State, 23 Ib., 33. 

Two grounds are assumed in support of the proposi- 
tion that the evidence of previous threats ought.to have 
been admitted: (1) That it would have confirmed the 
other evidence introduced by the prisoner to prove 
that he committed the act of homicide in self-defense. 
(2) That it would have aided the jury in determining 
which of the parties fired the first shot. Remarks 
already made are sufficient to show that a bare fear of 
danger to life, unaccompanied by any overt act or 
manifestation indicative of a felonious intent to that 
effect, will not justify the person entertaining such 
fears in killing the supposed assai‘snt. Such a defense 
is not made out unless all the conditions of the 
proposition before explained concur in the immediate 
circumstances which attend the act of homicide. When 
@ person apprehends that another, manifesting by his 
attitude a hostile intention, is about to take his life, or 
to do him enormous bodily harm, and there is reason- 
able ground for believing the danger imminent that such 
design will be accomplished, he may, if no other practi- 
cable means of escape are at hand, oppose force by force, 
and may even kill the assailant, if that be necessary to 
avoid the apprehended danger; but he must act and 
decide as to the necessity and the force of the circum- 
stances at his peril, and with the understanding that 
his conduct is subject to judicial investigation and re- 
view. Apply that rule to the case before the court and 
it “is clear that there was no evidence in the case tend- 
ing to show that the prisoner killed the deceased in 
self-defense. Proof to that effect is entirely wanting, 
aud every attending circumstance disproves the theory, 
and shows that such a defense, if it was set up in the 
court below, was utterly destitute of every pretence of 
foundation, as appears from the following circum- 
stances: That the prisoner was not alone. That when 
he, in company with the night-watchman, approached 
the hotel, the deceased was sitting on the steps asleep, 
or in a stupor, apparently unaware of their approach. 
That the prisoner might have passed on, turned back, 
or stood still in perfect safety. That if he feared any- 
thing, his needful protection was at hand. That the 
deceased neither spoke nor moved, and was as harm- 
less as if he had been inanimate matter. That the 
prisoner, better than any one else, except the sleeping 
man, knew that the deceased was unarmed, because 
he, thé prisoner had the pistol of the deceased in his 
own pocket. 1 Gabbett Cr. L., 496. Viewed in the light 
of the attending circumstances it is amazing that any 
one can come to the conclusion that there is any evidence 
tending to show that the prisoner, as a reasonable be- 
ing, could have believed that it was necessary to take 





the life of the deceased in order to save his own life, 
or to save himself from enormous bodily harm. 
Logue v. Com., 38 Penn. St., 265. Stronger evidence of 
express malice is seldom or never exhibited, as appears 
from the fact that he continued to fire after the 
wounded man threw up his hands and cried out, 
“Don’t kill me, I am unarmed,” and also from the 
fact that when the police officer remarked to him, 
** Jack, I guess you have killed Dutch John,” he said, 
Tf I haven’t, I will.” 

Testimony merely confirmatory of a proposition, 
wholly unsupported by other evidence, is not admis- 
sible as substantive evidence. Grant that, and still it is 
insisted by the prisoner that the evidence of previous 
threats made by the deceased should have been 
admitted to confirm the evidence introduced by the 
prisoner to prove that the deceased fired the first 
shot. Mere theories are not entitled to consideration 
unless they find some support in the evidence. There 
isno evidence in the case tending to show that the 
deceased fired the first shot, or that he fired at all, or 
that he manifested any intention to offer any violence 
whatever to the prisoner. Two witnesses testify that 
the prisoner, when he jumped behind the night- 
watchman, was east of the deceased, and that the 
range of the firing was from east to the west, fully 
justifying the conclusion of the court below that it is 
impossible that the deceased should have fired the first 
shot. Better reasons for the admissibility of the evi- 
dence must be given than those suggested in the pre- 
ceding propositions; else the assignment of errors 
can not be sustained, as it is clear that the other evi- 
dence in the case discloses no real theory of defense 
which the excluded testimony would tend to confirm. 

Some stress is laid upon the fact that one witnets 
testified that the deceased showed him a pistol after he 
was ejected from the saloon; but the answer to that, 
given by the court below, is quite satisfactory, which 
is that the pistol of the deceased was in the possession 
of the prisoner just before and immediately after the 
killing, and that if the deceased had a pistol, as the 
witness testified, it is evident he did not have it when 
he was killed; for after the first shot he threw up his 
hands and said, “ Don’t kill me, I am unarmed.” 
Declarations of the kind made in articulo mortis are 
competent evidence, and there being nothing in the 
case to contradict the statement, it is entitled to credit. 
1 Greenl. Ev., sec. 156; Ros. Crim. Ev., 7th ed., 30. 
Four shots were fired, and when the prisoner was ar- 
rested, immediately after the homicide, he gave up 
three pistols to the officer—his own, the deceased’s, 
and Bean’s. There was one empty chamber in the 
deceased’s pistol, and three empty chambers in Bean’s, 
showing that the prisoner had been in no danger 
throughout, except from the multiplicity of fire-arms 
which he had in his own pockets. Attempt is next 
made in argument to show that evidence of previous 
threats made by the deceased is admissible in behalf 
of the prisoner, even though he did not introduce any 
other evidence which it tends to confirm, the sugges- 
tion being that the modern decisions support that 
proposition. 

Criminal homicide, in order that it may amount to 
murder, must have been perpetrated with malice 
aforethought, and the prosecution, to prove the in- 
gredient of malice, may introduce evidence of lying in 
wait, antecedent menaces, former grudges, or any 
formed design or concerted scheme to do the deceased 
bodily harm. Malice is the essential criterion by 
which murder is distinguished from manslaughter; 
and, of course, it must be charged in the indictment 
and proved at the trial. Acts, conduct, and declara- 
tions of the kind, if done or made by the prisoner, are 
clearly admissible when offered by the prosecution; 
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but the case is generally different when the evidence is 
offered in respect to the deceased. Years ago evidence 
was offered, in a case of manslaughter, to show that 
the deceased was well known by the defendant and 
others as a drunken, quarrelsome man; but the court 
excluded the testimony, holding to the effect that the 
evidence was immaterial, as it constituted no defense 
to the accused. State v. Field, 14 Maine, 244. Later, 
the defendant in another jurisdiction, offered evidence 
to prove that the deceased was a man of great muscu- 
lar strength, practiced in seizing persons by the throat 
in a peculiar way, which would render them helpless 
and shortly deprive them of life; but the court ex- 
cluded the evidence, holding that the only evidence 
which was relevant and material was the manner in 
which the deceased assaulted the defendant at the 
time of the homicide. Com. v. Mead, 12 Gray, 169. 
Decided cases, too numerous for citation, are reported 
in which it is held that evidence of the bad character 
of the deceased is not admissible in an indictment for 
felonious homicide, for the reason that it can not have 
any effect to excuse or palliate the offense. Reported 
cases of an exceptional character may be found, where 
it is held that evidence of the dangerous character of 
the deceased may be admitted to confirm other evidence 
offered by the prisoner to show that the killing was in 
self-defense. 2 Bishop Crim. Proced., 2d ed., sec. 627. 

Difficult questions also arise in other cases as to the 
admissibility of previous threats made by the deceased. 
Judges and text-writers generally agree that such 
threats, not communicated to the prisoner, are not ad- 
missible evidence for the defense, where the charge is 
felonious homicide. Courts of justice, everywhere, 
agree that neither the bad character of the deceased, 
nor any threats that he may have made, forfeits his 
right to life, until, by some actual attempt to execute 
his threats, or by some act or demonstration at the 
time of the killing, taken in connection with such char- 
acter and threats, he induces a reasonable belief on the 
part of the slayer that it is necessary to deprive him of 
life in order to save his own, or to prevent some felony 
upon his person. Prichett v. State, 22 Ala. 39; Com. 
v. Hilliard, 2 Gray, 294. Exceptional cases arise, 
where it is held that the evidence should be received 
as confirmatory of other evidence in the case, tending 
to support the theory that the killing was in self-de- 
fense. Cases of that character may be found where 
courts have ruled that evidence of the kind may be ad- 
mitted, even though the prisoner had no knowledge of 
the same at the time of the alleged felonious homicide; 
but there is not a well-considered case to be found 
anywhere, in which it is held that evidence of previous 
threats is admissible as. substantive proof that the act 
of homicide was committed in self-defense, nor which 
shows that such evidence is admissible for any pur- 
pose, whether the threats were known or unknown to 
the prisoner, except to confirm or explain other evi- 
dence in the case, tending to justify or excuse the 
homicidal act, as having been committed in opposing 
force to force in defense of life, or to avoid enormous 
bodily harm. 2 Whart. Cr. L. (6th Ed.}, 1020; 1 Hale 
P.C. 481. Provided the uttering of the threats was 
known to the prisoner, the tendency of modern deci- 
sions is to admit the evidence, even if the other evi- 
dence to support the theory of self-defense is slight, 
and to exclude it in all cases where the threats have 
not been communicated, unless the circumstances tend 
strongly to inculpate the deceased as the first aggres- 
Sor. People v. Lamb, 2 Keyes, 466; Powell v. The 
State, 19 Ala. 577; Dupree v. The State, 33 Ala. 380. 
Examples almost without number are found in the re- 
Ported cases, which support those propositions, to a 
few of which reference will be made. Violent threats 


Were made by the deceased against the prisoner in the 





case of Stokes v. The People, 53 N. Y. 174, and the 
court held that proof of the same was admissible, 
whether known to the prisoner or not, inasmuch as 
other evidence had been given, making it a question 
for the jury whether the homicidal act was or was not 
perpetrated by the prisoner in defending himself 
against an attempt of the deceased to take his life or 
to commit a felony upon his person. 

Authorities to show that fear alone is not sufficient to 
justify the taking of the life of another have already 
been referred to, of which there are many more. State 
v. Collins, 32 Iowa, 38; Wharton Homicide, 407. Pur- 
suant to that rule it was held, in the case of Newcomb 
v. The State, 37 Miss., 400, that the belief on the part 
of the accused that the deceased designed to kill him 
is no excuse for the homicidal act, unless the deceased 
at the time made some attempt to execute such a de- 
sign, and thereby induced the accused reasonably to 
believe that he intended to do so immediately. Hence 
the court held that it was not competent for the ac- 
cused to introduce evidence of an assault that the de- 
ceased committed on him six weeks before, nor to give 
evidence of previous uncommunicated threats, the 
other evidence showing that the deceased at the time 
of the killing made no hostile demonstration against 
the accused, caleulated to show that the accused was in 
any danger of life or limb. Actual danger of the kind, 
or a reasonable belief of such actual danger, must exist 
at the time; else the justification will fail. Repeated 
threats, even of a desperate and lawless man, will not, 
and ought not to authorize the person threatened to 
take the life of the threatener; nor will any demon- 
stration of hostility, short of a manifest attempt to 
commit a felony, justify a measure so extreme. Rea- 
sonable doubt upon that subject can not be entertained; 
but the Supreme Court of Kentucky decided that, 
where one’s life had been repeatedly threatened by 
such an enemy, and it appeared that he had recently 
been exposed to an attempt by the same person to 
assassinate him, and that the previous threats were 
continued, the person threatened might still go about 
his lawful business, and if on such an occasion he 
happened to meet the threatener, having reason to be- 
lieve him to be armed and ready to execute his mur- 
derous intention, and if he did so believe, and from 
the threats, the previous attempt at assassination, the 
character of the man, and the circumstances attending 
the meeting, he had a right to believe that the presence 
of his adversary put his life in imminent peril, and 
that he could secure his personal safety in no other 
way than to kill the supposed assailant, he was not 
obliged to wait until he was actually assailed. 
Bohammon vy. Com., 8 Bush, 488. Beyond all doubt 
that is the strongest case to support the theory set up 
for the prisoner in this case, to be found in the judicial 
reports, and yet it is obvious that it does not make an 
approach to what is necessary to constitute a defense 
for the crime charged against the prisoner in the in- 
dictment. 

Except where threats are recent and were accom- 
panied by acts and conduct indicative of an intention 
to execute the threatened purpose, the evidence of 
previous threats is not admitted by the Supreme Court 
of Arkansas. Atkins v. The State, 16 Ark., 584; Pit- 
man v. The State, 22 Ark., 357. Where the evidence of 
previous threats is necessary, in connection with the 
other evidence, to make out a case of self-defense, the 
Supreme Court of Indiana hold that the evidence is 
admissible. Holler v. The State, 37 Indiana, 61. 
Jurists and text-writers appear to concur that ante- 
cedent threats alone, whether communicated or not, 
will not justify a subsequent deadly assault by the 
other party, unless the party who made the previous 
threats manifests, at the time of the act,a design to 
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earry the threats into immediate effect. People v. 
Scroggins, 37 Cal., 683. Argument to establish that 
proposition seems to be unnecessary in this case, as the 
legislature of the territory have enacted that a bare 
fear that a felony is about to be committed ‘shall not 
be sufficient to justify the killing” in such a case. ‘* It 
must appear that the circumstances were sufficient to 
excite the fears of a reasonable person, and that the 
party killing really acted under the influence of those 
fears and not in a spirit of revenge,’’ showing that the 
court below could not have decided otherwise than 
they did without violating the statute law of the terri- 
tory. Laws Utah, p. 60, sec. 112. 

Weighed in the light of the adjudged cases it is clear 
that the evidence of previous uncommunicated threats 
is never admitted in the trial of an indictment for 
murder, unless it appears that other evidence has been 
introduced tending to show that the act of homicide 
was committed in self-defense, and that the evid 


a justification. Being unknown to the defendant, it could 
not even mislead him to think there was a justification, or 
a necessity, for the killing. Add to this, it was, as just 
said, mere hearsay. If it had been communicated to the 
defendant, it might properly have influenced his conduct, 
as giving color to appearances. Not being communicated, it 
did not, in fact, influence his conduct; it was not a factor 
entering in any way into the killing; there is no pretense 
that it justified it inlaw. All that was done would have 
taken place just the same, had there been no threat. If 
this evidence was properly admissible, why is not any other 
hearsay-testimony, indicating that the deceased was more 
likely to make an attack on the defendant than some other 
person would be? 

We might extend this note much further, with showings 
that what was there assumed to be law is, on principle, 
contrary to analogies, derivable from other parts of the law 
of evidence. Still, we do not say that the doctrine thus 
assumed is not sound; we only regret that the question 
was not discussed, and not decided, by this highest court in 
the land. J.P. B. 





of such threats may tend to confirm or explain the 
other evidence introduced to establish that defense. 
Society, in my opinion, is deeply interested that 
criminal justice shall be accurately and firmly admin- 
istered, and being unable to concur in the opinion and 
judgment of the court in this case, I have deemed it 
proper to state the reasons for my dissent. 


NoTE.—This is one of those cases in which a court is re- 
quired to consider the effect of evidence, already intro- 
duced, as foundation for determining whether to admit or 
reject other proffered testimony. The majority, differing 
from the territorial court, on a mere question of fact, 
d d that, ¢ quently, the testimony which the trial- 
judge had rejected should have been received, while the 
dissenting judge took the same view of the fact with the 
territorial tribunal. The case, therefore, can hardly be said 
to decide anything in matter of law. On all sides it seems 
to have been admitted that, if it was doubtful whether or 
not the deceased fired the first shot, the defendant might 
be permitted to prove the previous threat, of which he had 
no knowledge at the time of the killing. This, it is said, the 
counsel for the government conceded. 

Are the authorities to this proposition sound? It is to be 
regretted that this question was not discussed, and not dis- 
tinctly passed upon. We do not propose to deny the prop- 
osition thus taken for granted; neither, as the judicial 
mind was not directed to this inquiry, does this decision 
require us to admit it. Let us see a little how it stands in 
principle. 

The deceased was a mere third person—not a party to the 
cause—and, according to general rule, what he said, not of 
the res geste, was not admissible. Neither, in point of law, 
did his threat justify the killing. So much is plain. The 
killing was admitted. It was justified, if at all, or was re- 
duced to manslaughter, by being done in self-defense ; and 
the qyestion of justification—the question whether or not 
there was malice—would depend on the facts, not as they 
might truly be, but as they appeared to the defendant. As he 
did not know of the threat of the deceased, how could its 
existence affect this question? 

But, it is said, it renders more probable the contention, 
that the deceased fired first. Perhaps it does; but, for all 
that, one can not easily distinguish this from a great deal 
of other hearsay-evidence, which is rejected. If a man 
sues his wife for divorce, by reason of adultery committed 
with A, and there is some evidence, the court will not per- 
mit him to eke it out by proof, that A was heard to say he 
meant to seduce her. Even if he had confessed to actual 
seduction, this could not be introduced against her. If he 
was dead at the time of the trial, like the deceased in a 
murder case, that could make no difference. To permit 
such evidence would violate a necessary rule, though, in 
some instances, it might really be helpful to a jury. 

But the proposition is, that an uncommunicated threat 
shows a seeking, by the deceased, at the time of the kill- 
ing, of the defendant’s life. If this seeking, unknown to 
the defendant, did exist, it did not justify the killing. So 
are all the authorities, and such is sound reason. If, on 
the other hand, the deceased fired the first shot, the de- 
fendant was justified in firing in self-defense, whether 
there had been a previous threat or not. The threat, or non- 
existence of the threat, could neither create nor take away 














BOOK NOTICES. 
REPORTS OF CASES IN THE SUPERIOR COURT OF 
CINNATI—By R. D.& J. H. HANDY. Revised and 

Edited by LEwis EsTE MILLS. Volumel. Cincin- 

nati: Robert Clarke & Co. 1877. 

The Superior Court of Cincinnati was established in 
1854, and consists of three judges. Some of the ablest 
jurists of Ohio have had seats on the bench of this 
court—Gholson, Storer, Stanley Matthews, Alphonso 
Taft. The character of any court depends upon its 
judges, andthe character of the judges of the Superior 
Court of Cincinnati is what gives value to this series of 
reports. The volume before us is a reprint of Handy’s 
reports. The two volumes of the original are here 
published in one, the former paging being preserved 
and added, showing what cases have been overruled or 
affirmed, and referring to subsequent decisions on the 
same subject. D. 





COMMENTARIES ON EQUITY JURISPRUDENCE, AS 
ADMINISTERED IN ENGLAND AND AMERICA.—By 
JOSEPH STORY, LL.D. Twelfth Edition. Carefully 
Revised, with notes and new cases added by JAIRUS 
W. PERRY, author of the Treatise on Trusts. In two 
volumes. Boston: Little, Brown & Co. 1877. 

For lucid arrangement, exhaustive research, solid 
learning in combination with practical usefulness, the 
Commentaries on Equity stand at the head of that 
remarkable series of legal works which came in such 
quick succession from the pen of Mr. Justice Story. In 
the variety and extent of his productions, Judge Story 
has no equal among English and American legal 
authors or judges. Book-writing was not the main 
business of his life. He discharged fully and faithfully 
his judicial duties. He remained every winter at 
Washington in attendance upon the Supreme Court. 
He was in itinere every spring and fall in his circuit. 
The memorials of his judical labors in the Supreme 
Court are found in his great and luminous judgments 
upon Amiralty, Commercial, Constitutional, and Inter- 
national law. Perhaps no federal justice ever did more 
work in the Circuit Courts than he—as the reports of 
Mason, Gallison, Story, and Sumner conclusively 
demonstrate. As Dane Professor of Law in Harvard 
University, he was always at his post, and into no 
other labor did he infuse more of his characteristic 
enthusiasm. His great Treatises were written to dis- 
charge the duties devolved upon him by the cele- 
brated Nathan Dane, who, when he founded the Dane 
professorship by a gift—munificent for that time—of 
$10,000, requiring of the incumbent of the chair the 
production of certain legal works. 

In the order of time, the present work on Equity 
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Jurisprudence was commenced immediately upon the 
publication of the Conflict of Laws, in 1834, or when 
the author was five and fifty years of age. His mental 
constitution, legal aptitudes and preferences, and long 
judicial administration of equity jurisdiction combined 
specially to fit him for a treatise on this subject. He 
entered upon its preparation with his usual ardor, 
although, as appears from his correspondence with 
Chancellor Kent, he did not at first adequately com- 
prehend the magnitude and difficulty of the under- 
taking. The correspondence between these, the most 
eminent of American jurists, as given in the Life and 
Letters of Judge Story by his son, is full of deep in- 
terest to every person who reveres the memory of these 
great and noble men. Under date of May 17, 1834, 
Judge Story writes to Chancellor Kent: “ My next 
work will be a Treatise on Equity Jurisprudence, in 
which I shall borrow freely from your labors. * * It 
will be purely elementary as to principles and practice, 
and will probably occupy a volume of 400 or 500 pages. 
I shall follow your example of ascending to the 
sources.”” Instead of a small volume of the size here 
indicated, the work grew into two large volumes sub- 
stantially as it stands to-day. His facility of prepara- 
tion and writing (for he did all the work with his own 
hands, down to making the index), was marvellous. 
The first volume of the Commentaries on Equity was 
finished in 1835—the next year after it was begun—and 
was published in the beginning of 1836. The second 
volume was entered upon before he was called to 
Washington in the fall of the year just named. “ But 
immediately upon his return to Cambridge in the 
spring he devoted himself to its composition with great 
assiduity. By the middle of August it was printed, 
having occupied him only about six months, during 
which time he had attended to all his judicial and 
professional duties with his usual activity.” 2 Life and 
Letters of Joseph Story, 221. Such facility of execu- 
tion is, so far as we know, quite unexampled among 


legal authors. Mr. Justice Story astonished the world | 


of law by the rapidity with which he produced his 
books, as much as did Sir Walter Scott, the world of 
literature. 

At his death he had in contemplation other works 
on some of the most important subjects. Speak- 
ing of his future plans his friend, the late Senator 
Sumner, says: “His last work was on Promissory 
Notes. Had he lived, he would next have treated the 
Law of Shipping, a subject for which he was well 
prepared, and, after this, the Law of Insurance. Com- 
prehensive commentaries on these branches would 
have completed his course on commercial law. He 
would, then, have returned to Equity, and finished 
the consideration of that ample department, by a work 
on its practice, which would have been the companion 
to his Commentaries on Equity Jurisprudence and 
Equity Pleading. The whole subject of Admiralty 
stood next in order. To this work Chief Justice 
Marshall often pressed him, saying that of all persons 
in England or America, he was the most competent to 
doit. This labor was to have been followed by one 
grander still, on the Law of Nations. And when all 
these vast, self-imposed juridical tasks had been accom- 
plished then he was to employ his still constant pen in 
the reminiscences of his times and contemporaries, 
somewhat after the manner of Charles Butler, the 
learned lawyer and gentle scholar, whose pleasant book 
he enjoyed greatly.” Mr. Sumner justly adds: ‘“ He 
died with plans of labor stretching before him, which 
might daunt the youngest and most courageous heart. 
But to all’ these, he looked forward as a pastimezand 
delight.” ar 

It would be an agreeable task to enter upon a critical 
examination of the general merits of Judge Story’s 





works. An impression prevails to some extent among 
the profession that his productions lack, not in learn- 
ing, indeed, but in conciseness and practical value. 
But this view is in part erroneous, and in part over- 
looks the expressed design and purpose of his works. 
His style is clear and elegant, and not diffuse; and he 
intended to write commentaries, and not compilations 
or digests. It is only the case-lawyer with his narrow 
range of vision that objects to the copious learning 
with which he enriches his pages drawn from ancient 
and contemporary sources throughout the commercial 
and civilized world. His writings have done more to 
make our jurisprudence known and respected abroad 
than those of any other American author or jurist. Mr. 
Webster was well justified in speaking of his death as 
a “calamity which will be felt by every Bar through- 
out the land, by every court, and, indeed, by every 
intelligent and well-informed man, in or out of the 
profession. It will be felt still more widely, for his 
reputation had a still wider range. In the High Court 
of Parliament; in every tribunal in Westminster Hall; 
in the judicatories of Paris and Berlin, Stockholm and 
St. Petersburgh; in the learned universities of 
Germany, Italy, and Spain; by every eminent jurist 
in the civilized world—it will be acknowledged that a 
great luminary has fallen from the firmament of public 
jurisprudence.” 

The present edition of the Commentaries on Equity 
Jurisprudence contains all of the original text as Judge 
Story left it in the fifth edition, together with the addi- 
tions to the text made by the late Judge Redfield in 
the eleventh edition, including also the notes of the 
author and of preceding editors with which the notes 
of the present editor, who is so favorably known by his 
work on Trusts, have been incorporated. In addition 
to the merit of being brought down to date, this 
edition is the most complete and perfect that has yet 
appeared. J.¥F.D. 








RECENT LEGISLATION. 
MISSOURI LEGISLATURE—SESSION OF 1877. 


AN ACT to amend Section 47 of Chapter 169 of the 
General Statutes of Missouri, concerning practice in 
civil cases. 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

Sec. 1. Section 47 of Chapter 169 of the General 
Statutes of Missouri, is hereby amended so as to read 
as follows: Sec. 47. When the evidence is concluded, 
and before the case is argued or submitted to the jury 
or to the court sitting as a jury, either party may move 
the court to give instructions on any point of law aris- 
ing in the cause, which shall be in writing, and shall be 
given or refused. The court may of its own motion 
give like instructions, and such instructions as shall be 
given by the court, shall be carried by the jury to their 
room for their guidance to a correct verdict according 
to the law and evidence. 

Approved March 20th, 1877. 


AN ACT authorizing the withdrawal of certain Military 
Claims from the office of the Third Auditor of the 
United States Treasury at Washington, D. C., filed 
in said office in pursuance of an act entitled “An Act 
to audit and anjust the War debt of the State,” 
approved March 19, 1874. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: 

Sec. 1. That the Adjutant General of Missouri be, 
and is hereby required without unnecessary delay 
to withdraw from the office of the Third Auditor of the 
United States Treasury at Washington, D. C., all mili- 
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vary claims regular and irregular filed in said office in 
pursuance of an act entitled “ An Act to audit and 
adjust the war debt of the state,’”? approved March 
19, 1874, and all vouchers and papers relating thereto; 
and that said claims when withdrawn by the Auditor 
General shall be placed in the office of the Acting Pay- 
master General of Missouri, and there to remain 
subject to the order of the claimants. 

Sxc. 2. All acts and parts of act inconsistent with this 
act are hereby repealed. 

Approved March 16th, 1877. 





AN AcT making illegal voting a felony, and prescrib- 
ing its punishment, and making an eg at illegal 
voting a mis@emeanor, aad prescribing its punish- 
ment. 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

SEc. 1. Any person who shall knowingly vote at any 
election held in pursuance of the laws of this state, or 
any municipality thereof, when not entitled thereto, 
shall be held and deemed to be guilty of a felony, and 
upon conviction thereof, shall be punished by impris- 
onment in the penitentiary fora period of not less than 
two years nor more than five years. 

SEc. 2. Any person who shall knowingly attempt to 
vote at any election held in pursuance of the laws of this 
state, or any municipality thereof, when not entitled 
thereto, shall be held and deemed to be guilty of a 
misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not less than $25, nor more than 
$100, or by imprisonment in the county jail of the 
county in which such attempt is made, for a period of 
not less than thirty days, nor more than six months, 
or by both such fine and imprisonment. 

Src. 3. All acts and parts of acts inconsistent with 
this act are hereby repealed. 

Approved March 20, 1877. 


AN AcT to Amend Section 16 of Chapter 131 of the 
General Statutes of Missouri, the same being Section 
16 of Chapter 145 of Wagner’s Statutes. 

Be it enacted by the General Assembly of the State 
of Missouri, as follows: 

SEc. 1. That Section 16 of Chapter 131 of the general 
statutes of Missouri, be, and the same is hereby 
amended so as to read as follows: 

Src. 16. If any witness to any will shall reside with- 
out the United States, or out of this state, and within 
the United States, or within this state, and more than 
forty miles from the place where the will is to be 
proved, or if such witness shall be prevented by sick- 
ness from attending at the time when any will may be 
produced for probate, such clerk or court may issue a 
commission annexed to such will and directed, if the 
witness resides out of the United States, to any court 
having a seal of any state, kingdom, republic, empire, 
or mayor, or any chief officer of any city or town having 
a seal, or to any minister or consul of the United States 
to any country in which such witness may reside; if 
without this state, and within the United States, to any 
court having a seal, or to any notary public in the 
state, territory, or district in which such witness may 
reside, and if within this state, to any court having a 
seal, or judge thereof, justice of the peace, notary 
public, mayor, or other chief officer of any city or town 
in the county where such witness may reside, empow- 
ering him to take and certify the attestation of such 
witness. : 

Approved March 20, 1877. 





TENNESSEE LEGISLATURE—SESSION OF 1877. 


Aw ACT to provide a Special Commission of Arbitration 








for hearing and trial of causes now pending in the 

Supreme Court. 

SEc. 1. Beit enacted by the General Assembly of the 
State of Tennessee, That the governor of the state 
appoint three persons, of established character of 
learning in the law and personal integrity, who shall 
compose a special “Commission of Arbitration” 
having jurisdiction and power to hear and determine 
such civil causes now or hereafter pending in the 
Supreme Court of Tennessee at Jackson, as may be 
submitted to the said commission of the said Supreme 
Court, with the consent of the parties on both sides, 
which commission shall report its decisions or awards 
to the Supreme Court when in session, which decisions 
or awards shall become and have the force and effect of 
judgments or decrees of the Supreme Court, subject, 
however, to the approval or disapproval of said court. 
Provided, however, the said commission shall not hear 
and determine any case without the consent of the 
parties thereto or their solicitors or attorneys of records 
which consent may be presumed unless objection 


| thereto be filed in writing in said Supreme Court, and 





| within ten days after the cause be ordered by the 


Supreme Court to be transferred to the commission 
for hearing or trial and decision; Provided, no addi- 
tional expense shall be incurred by the state by reason 
of the commission sitting in the city of Memphis. 

Sec. 2. That said commissioners shall before entering 
on the discharge of their duties take an oath of office 
similar to that prescribed by law to be taken by judges 
of the Supreme Court, and may select and appoint one 
of their number to preside and act as chief commis- 
sioner, and may sit for trial and hearing of causes at 
Jackson and Memphis, as the convenience of suitors 
and parties may make proper. 

Src. 3. That the clerk of the Supreme Court at 
Jackson, in person or by deputy, shall attend upon said 
commission wherever it may sit, and in all things 
perform the duties of clerk of the commission; and the 
sheriff of the county wherein the commission may sit, 
shall attend upon the commission in session, and shall 
perform the duties prescribed by law to be performed 
by sheriffs in attendance upon courts of the state, and 
shall receive the same compensation therefor. 

Src. 4. That the Supreme Court in session at Jackson 
shall have power to arrange the order of business 
and hearing or trial of causes, in such manner as will 
promote the objects and purposes of the said com- 
mission. 

Sec. 5. That the said commission shall have the 
powers of the courts of Tennessee to enforce the pres- 
ervation of order and punish contempt. 

Sxc. 6. That in case of the disqualification of one or 
more of the commissioners to act in any case submitted 
under this act, the place or places of such disqualified, 
may be supplied by the election of members of the bar 
in attendance, in the manner as prescribed by law in 
respect of such elections in the circuit or chancery 
courts, and the person so elected shall take the oath as 
prescribed in case of the commissioners appointed by 
the governor. 

Sec. 7. That vacancies occurring in the said 
commission during its continuance‘may be filled by the 
governor for the unexpired time; and the opinions and 
decisions of the commission shall not be reported in the 
reports of the state, and shall have no force or effect as 
precedents, and the compensation of the commissioners 
shall be at the rate of $3,000 per annum, and shal} 
be paid as the judges of the Supreme Court are paid, 
but only for the time actually in session, and the 
incidental expenses of the commission shall be paid as 
the incidental expenses of the Supreme Court are paid, 
upon the warrant of the Comptroller of the State; and 
the term of office of the commissioners shall not con- 
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tinue longer than two years from this appointment, 
and shall terminate sooner if the business submitted 
to them can be sooner discharged. 

Sec. 8. Be it further enacted, that this act take effect 
from and after its passage, the public welfare requiring 
it. 

Passed February 2ist, 1877. Approved March 23, 
1877. 





THIRTIETH GENERAL ASSEMBLY OF ILLINOIS. 


An AcT to provide the manner of proposing amend- 
ments to the Constitution, and submitting the same 
to the electors of this State. 

Src. 1.. Be it enacted by the people of the State of 
Illinois, represented in the General Assembly, That 
amendments to the Constitution of this State may be 
proposed by joint resolution in either house of the 
General Assembly, and if the same shall be voted for 
by two-thirds of all the members elected to~each of 
the two houses in the manner provided by section 2 
of article 14 of the Constitution, the amendment or 
amendments proposed shall be submitted to the 
electors of this State for adoption or rejection in the 
manner hereinafter provided. 

Sec. 2. Such amendment or amendments shall be 
published in full by the Secretary of State, in at least 
two newspapers at the seat of government. Such 
publications shall be made at least three months before 
the next election of members of the General Assembly 
ensuing the passage of said proposed amendment, with 
notice prefixed thereto that at said election said pro- 
posed amendment or amendments will be submitted to 
the electors of this state for adoption or rejection. 

Sec. 3. The county clerks of the respective counties 
of this State, shall with the election notices of the next 
succeeding election of members of the General Assem- 
bly, ensuing the adoption of said proposed amendment 
or amendments, and in the manner required by law 
for notices of general elections, give notice that at such 
election said proposed amendment or amendments will 
de submitted to the electors of this state for adoption 
or rejection, which notices shall set forth in full such 
proposed amendment or amendments. 

Src. 4. At such election, on the ballot of each elector 
voting upon the proposed amendment or amendments, 
shall be written or printed the words: ‘ For proposed 
amendment to section — of article — of the Constitu- 
tion,” or “against the proposed amendment to section 
— of article — of the Constitution.” 

Src. 5. The ballots cast for or against the proposed 
amendment or amendments to the Constitution shall be 
by the judges and clerks of such election received, 
canvassed and returned to the county clerks of their 
respective counties, at the same time and in the same 
manner as the ballots cast at said election for members 
of the General Assembly are by law required to be 
received, canvassed and returned to said clerk. 

SEc.6. The county clerks of the counties respectively, 
with the assistance of two justices of the peace of the 
county,shall at the time he opens [they open] the returns 
and makes[make] abstracts of the votes cast at such elec- 
tion for officers, also make abstracts in duplicate of the 
votes cast for and against such proposed amendment or 
amendments to the Constitution. And immediately 
after the completion of said abstracts the county clerk 
shall enclose one of the same in a sealed envelope and 
indorse thereon the words: “Abstract of votes for and 
against the amendment of the Constitution,” and 
address and mail the same to the Secretary of State, 
and shall file the other of said abstracts in his office. 

Src. 7. The Secretary of State, auditor, treasurer, 
and attorney-general, or any two of them, in the pres- 
enee of the governor shall proceed, within twenty days 





after the election, and sooner if all the returns are 
received, to canvass the votes given for and against 
said amendment or amendments, as shown by said 
abstracts; and if it appears that a majority of the 
electors yoting at said election have voted for the pro- 
posed amendment or amendments, the same shall, by 
said board of canvassers, be declared adopted, and 


| from thence become a part of the Constitution of this 


state, and the governor shall cause proclamation to be 
made of the result of the vote, and that said amendment 
has become a part of the Constitution, by publication 
in at least two newspapers published at the seat of 
government; but if it shall appear that a majority 
of the votes polled are against said amendment or 
amendments, the same shall be null and void. 

Sec. 8. Whenever any amendments to the Constitu- 
tion shall have been proposed to, and adopted by the 
electors of this state in manner provided by this act, 
the same shall be enrolled and numbered in the order 
of time in which they may be adopted and preserved 
by the Secretary of State among the records of his 
office. ; 

Approved March 14, 1877. 








ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


March Term, 1877. 


Hon. EDWARD A. LEwIs, Chief Justice. 
‘ 
o ae 4. Bey mL, i Associate Justices. 


PRACTICE IN CRIMINAL COURT—APPEALS—WHEN JUDG- 
MENT AFFIRMED ON MOTION.—Where an appeal is allowed 
from the Court of Criminal Correction, without an order of 
the court, directing that the appeal should operate as a 
stay of proceedings, and the appellant fails to file with the 
clerk of the Court of Appeals, at any time, a transcript of 
the record, as required by law, for the due prosecution of 
his appeal, the judgment will be affirmed on motion of re- 
spondent, who produces a duly certified transcript of the 
record. The case stands upon a similar footing with civil 
cases in which the appellants fail to file their transcripts 
in proper time. [Citing Wagner’s Stats. 1114, 1115, §§ 16, 17; 
State v. Armstrong, 46 Mo. 588.] Judgment affirmed. Opin- 
ion by LEwIs, C. J.—State v. Jilz. 


PRACTICE AND PLEADING— VARIANCE BETWEEN PETI- 
TION AND REPLY—DIFFERENT CAUSES OF ACTION.—Where 
it can not be told from the pleadings, or the evidence of- 
fered under them, on what legal cause of action the plaintiff 
seeks to recover, an objection to the introduction of evi- 
dence should be sustained. When, from petition and reply, 
it is uncertain whether plaintiff intends to rely upon an 
allegation of money received by defendant to plaintiffs 
use, an action for breach of guaranty, or for violation of 
the implied obligation of a factor to use ordinary diligence 
in selling to solvent persons, the plaintiff should be com- 
pelled to amend his pleadings before proceeding to trial. 
The reply should be consistent with the petition. In this 
case plaintiff set up one cause of action in the petition, and 
two different causes of action in the reply, and the court 
erred in permitting him to introduce evidence in support 
of either. Judgment reversed. Opinion by HAYDEN, J.— 
Simon v. Inman. 


SPECIAL TAX-BILLS—ESTIMATES TO BE INDORSED — 
CONSTRUCTION OF § 18, ART. VIII, CHARTER 1870.—In a 
suit brought on a special tax-bill for ourbing, guttering, 
etc., done in front of defendant’s lot in the City of St. 
Louis, under an ordinance providing for the grading, etc., 
of about twenty streets, it was held, in construing sec. 18, 
art. 8 of the charter of 1870, directing that every ordinance 
requiring such work to be done “shall contain a specific 
appropriation from the proper revenue or fund, 
upon an estimate of cost, to be indorsed by the engineer 
on said ordinance for the whole cost of each street, part of 
street, or other object, respectively; and every contract 
shall contain #@clause to the effect that it is subject to the 
provisions of the charter, that the aggregate payments 
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thereon shall be limited by the amount of such specific 
appropriation,” etc., that it did not require a separate es- 


_ timate for each street, and that such estimate should only 


be for the proportion of the work to be paid for by the city. 
This construction is in harmony with secs. 12 and 13, art. 
VI. [Citing opinion of Judge Wagner in State er rel. 
Cavender v. The City of St. Louis, 56 Mo. 277; reviewing 
Wilter v. Cavender, decided by this court in December 
last.] Judge Hayden, concurring. Judgment affirmed. 
Opinion by Lewis, C. J., BAKEWELL, J., dissenting.— 
Seibert v. Cavender. 


_ 
—>— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


February Term, 1877. 





Hon. JAMES L. WORDEN, Chief Justice. 
‘¢ HORACE P. BIDDLE, 
‘WILLIAM E. NIBLACK, 
“© SAMUEL E. PERKINS, 
‘6 GEORGE V. Howk, 


Associate Justices. 


DEED OF INSANE PERSON—PLEADING.—The deed of a 
person of unsound mind is not void but only voidable, and 
evidence of the sanity or insanity of the maker of the deed 
is admissible under a complaint in the ordinary or statu- 
tory form for the recovery of the real estate conveyed. 
Judgment reversed. Opinion by HOWK, J.—Freed et al. v. 
Brown et al. 

SPECIAL VERDICT—W HAT IT MUST CONTAIN—VENIRE DE 
Novo.—A special verdict must contain a finding by the 
jury, pro or con, as to every material fact in issue neces- 

to constitute the plaintiffs cause of action or the 
defendant’s defense. The court can neither supply an 
omitted fact that is material nor render judgment on an 
imperfect verdict. Where the special verdict does not 
contain a finding by the jury on every material fact in issue 
the proper remedy is a motion to set aside the verdict and 
for a venire de novo. Judgment affirmed. Opinion by 
Howk, J.—Houseworth et al. v. Bloomhuf e al. 

DEBTS DUE A DECEDENT—RIGHT OF HEIRS TO SUE.— 
Prima facie the right of action to recover a debt due a de- 
ceased person rests in his executor or administrator, but 
there are cases where a person dies intestate, without 
debts to be paid, and no administration is had upon his 
estate, where the heirs may sue for the debt. But in such 
acase the complaint must aver every fact necessary to 
give the heirs a right of action to recover the money. It 
must aver that there was no administration, no debts to be 
paid, and no widow, or if there was, that she had received 
her $500 or that the deceased left other property out of 
which that sum could be made. A complaint which does 
not contain these allegations is insufficient. Judgment 
reversed. Opinion by WORDEN, C. J.—Schneider et al v. 
Piesner et al. 

CRIMINAL LAW— EVIDENCE IN MITIGATION—GOOD 
CHARACTER.—The constitution of Indiana provides that 
cruel and unusual punishments shall not be inflicted and 
that penalties shall be proportioned to the nature of the 
offense. Art. 1, sec. 16. Where the defendant in a crim- 
inal prosecution offered to prove, in mitigation of punish- 
ment, that he had already been imprisoned in the county 
jail and state’s prison for eighteen months for the same 
offense he was then being tried for, the evidence ought to 
have been admitted. Under the old law which devolved 
upon the court the duty of determining the punishment of 
the criminal, it was proper for the court to hear evidence 
in aggravation or mitigation. Under the present law the 
jury not only finds the guilt of the criminal but fixes his 
punishment and is fairly entitled to all the latitude which 
the court formerly exercised. It is error for the court to 
instruct the jury “that evidence of good character is ad- 
missible in criminal cases, and, where proved, is to be 
taken into consideration in de the guilt or inno- 
cence of the accused,” but, that “‘ where the guilt is posi- 
tively proved then good character will not benefit the de- 
fendant.” Proof of good character constitutes an ingre- 
dient to be considered by the jury without reference to 
the apparently conclusive or inconclusive character of the 
other evidence. Judgment reversed. Opinion by NIB- 
LACK, J.—Kistler v. State of Indiana. 





ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


January Term, 1877. 
[Filed at Ottawa, Jan. 31, 1877]. 


Hon. BENJAMIN R. SHELDON, Chief Justice. 
‘* SIDNEY BREESE, } 
‘6 PINCKNEY H. WALKER, 
‘* ALFRED M. CRAIG, 
JOHN SCHOLFIELD, 
‘¢ ~=JOHN M. ScorTt, 
‘© 'T. LYLE DICKEY, 


Associate Justices, 


PRACTICE—JUDGMENT FOR RESIDUE AFTER ALLOWING 
SET-OFF SWORN TO.—Where the plaintiff proceeds under 
section 37 of the practice act of 1874, by filing his affidavit 
with his declaration, and the defendant files the general 
issue with notice of set-off, with an affidavit of a defense 
to agiven amount, if the plaintiff admits a deduction of 
such sum, it is proper to render judgment in his favor for 
the residue without atrial. Opinion by SHELDON, C. J.— 
Mayberry v. Van Horn. 

ROAD TAX—LIMITED TO FORTY CENTS ON THE $100.— 
1. Under sec. 120 of the Road and Bridge Act of R. S. of 1874, 
the commissioners of highways can not levy a tax exceed- 
ing forty cents on each $100 valuation of property for mak- 
ing and repairing bridges, etc., except authorized by a vote 
of the people of the town, and if they attempt to do so, the 
excess may be enjoined. 2. The tax which the commis- 
sioners of highways are authorized to levy not exceeding 
forty cents on the hundred dollars under sec. 16, of the 
road law R. S. 1874, is payable in labor on the highways, 
while that authorized under sec. 120, is a money tax, to be 
collected as other taxes. Opinion by SHELDON, C. J.— 
Mee v. Paddock et al. 

EXECUTION — DISTRIBUTION OF PROCEEDS OF SALE 
UNDER—ORDER OF LIEN ON PERSONALTY.—1. Sec. 13 of 
chap. 77, R. S. 1874, entitled, “judgments and executions,” 
which requires a distribution of the proceeds of sales un- 
der execution pro rata on the several executions accord- 
ing to their amounts, has no application to sales of personal 
property, but relates solely to sales of real estate where 
the lien of the judgments are concurrent. 2. A judgment 
is no lien upon personal property, and executions issued 
thereon become liens upon such property in the order in 
which they come to the officers hands, the first in point of 
time having a priority. Opinion by SHELDON, C. J.—Law- 
rence et al v. McIntire. 

NEGLIGENCE—LIABILITY OF CITY IN RESPECT TO DE- 
FECTIVE SIDEWALK—EXCESSIVE DAMAGES—PRACTICE— 
HEARING TESTIMONY AFTER CASE CLOSED.—1l. When a 
party, after night, in passing along a side-walk exercising 
ordinary care receives a fall by stepping into a hole in the 
walk, of which he had no previous knowledge, and it ap- 
pears that the defect had existed for some time previous to 
the injury, the city will be liable in damages to him. 2. After 
a case is closed and during the progress of the argument, 
it is a matter of discretion with the court to receive further 
testimony, and its refusal to admit it can not be assigned 
forerror. 3. It is not erroneous to refuse a new trial on 
the ground of newly discovered evidence which is only 
cumulative. 4. In an action against a city for personal in- 
jury growing out of a fall caused by a hole in the sidewalk, 
producing a partial paralysis and hernia, this court re- 
fused to set aside a verdict of $3,000, in favor of the plaintiff 
as ive. Opinion by SHELDON, C. J.—City of Elgin v. 
Renwick. 





tiie, 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 





Hon. ALBERT H. HorTON, Chief Justice. 


5 4 Taam | Associate Justices. 


PUBLIC SCHOOL PROPERTY—LIEN OF SUB-CONTRACTOR. 
—A sub-contractor under the provisions of the act relating 
to liens of mechanics and others, (laws of 1872, p. 294, 297,) 
may secure a lien upon a public school house erected by 4 
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school district. Wilson v. School District: No. 2, 17 Kas., 
cited. Opinion by Horton, C. J.—State v. Conrad. 

INSUFFICIENCY OF RECORD— MODE OF COMPUTING 
PRESENT VALUE OF DEBT PAYABLE AT FUTURE TIME.—1. 
Where the record fails to contain the motion for a new 
trial, this court can not say whether there was error in 
overruling it, nor pass upon questions in the admission of 
testimony or the sufficiency of the evidence to support the 
findings of verdict. Ferguson v. Graves, 12 Kas. 39; Nesbit 
wv. Hines, 17 Kas. 2. The present worth of a debt payable 
at a future time is ascertained by dividing the debt by 
the amount of $1.00 for the given rate and time, and the 
quotient is the present worth. Opinion by BREWER, J.— 
Hover v. Cockins. 

INSURANCE POLICY — CONSTRUCTION OF CONFLICTING 
@LAUSES.—An insurance policy provided in writing for in- 
suring Bernstein’s “stock of boots and shoes, dry goods, 
4rugs, liquors and such other goods as are usually kept for 
sale in a country store,” and provided in printing that 
“gunpowder, saltpetre, phosphorus, petroleum, naptha, 
benzine, benzole or henzine varnish, are positively prohib- 
ited from being deposited, stored or kept in any building 
insured, or containing any property insured by thi8 policy 
unless by special consent, in writing indorsed on this policy, 
naming each article specially, otherwise, the insurance shall 
be void ;” and accompanying the policy, and a part of it, is 
the application of assured, in the body of which he obtains 
inwriting, special permission to keep one of the prohibited 
articles, in the following words, to wit: ‘ Permission given 
to keep coal oil not to exceed three barrels at any one 
time ;” held, that the court should not construe the written 
and printed clauses in said policy so as to make them con- 
flict with each other if such a construction can be avoided ; 
ut, on the contrary, should construe them so as to make 
them harmonize if such a construction is possible, and 
should construe them so as to give to each and all their 
terms full force and operation; and, in construing 
them, should also take into consideration the rest of the 
instrument, the acts of the parties, and all the surround- 
ing circumstances, for the purpose of arriving at the real 
intention of the parties; for the real intention of the par- 
ties is the great end and object in the construction of all 
instruments; and, therefore, held, that said insurance 
policy should be read substantially as follows: The in- 
surance company insures Bernstein’s “‘ stock of boots and 
shoes, dry goods, drugs, liquors, and such other goods, (in- 
<luding gunpowder, saltpetre, phosphorus, petroleum, 
naptha, benzine, benzole or benzine varnish) as (the same) 
are usually kept for sale in a country store,” provided, 
however, that, as to “‘ gunpowder, saltpetre, phosphorus, 
petroleum, naptha, benzine, benzole or benzine varnish, 
(said insurance does not extend, except by the “ special 
consent” of the company “in writing endorsed on this 
policy: each article specially,” and said articles) 
are positively prohibited from being deposited, stored or 
kept in any building insured or containing property in- 
sured by this policy, unless by special consent (of the com- 
pany) in writing endorsed on this policy,—naming each 

specially ;” and, further, held, that the assured could 
not keep gunpowder in any shape or quantity in his store, 
along with his other goods, without the consent of the in- 
surance company in writing, naming such article specially, 
without violating the terms of his policy. Opinion by VAL- 
ENTINE, J.—Cobb v. Ins. Co. of North America. 


——_— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF NEBRASKA. 


January Term, 1877. 








Hon. GEORGE B. LAKE, Chief Justice. 


‘© DANIEL GANTT, . 
“ SaMUEL MAXWELL, } Associate Justices. 


LICENSE MONIES—CONSTRUCTION OF STATUTES—TITLE 
-OF STATUTES.—1. Monies received for license of the sale 
of malt, spirituous and vinous liquors, in cities of the sec- 
ond class, belong to the school fund of the county, and 
should be paid over to the treasurer of the proper county. 
When such monies are not paid voluntarily, the treasurer 
may maintain an action in his own name to recover the 


-8ame. 2. In the construction of statutes, the earliest con- 


«tinues in force, unless the two are clearly inconsistent 





with and repugnant to each other. 3. The object of 
the constitutional provision that, “‘no bill shall con- 
tain more than one subject which shall be clearly ex- 
pressed in its title,” is to prevent surreptitious legisla- 
tion by incorporating into a bill obnoxious provisions, 
which have no connection with the general object of the 
bill, and of which the title gives no indication. Judgment 
reversed. Opinion by MAXWELL, J.— White v. City of Lin- 
coln, 

RELEASE OF SURETY BY CASHIER.—A cashier of a bank, 
by virtue of his office, is not authorized to release a surety 
upon a note or bill belonging to the bank, without pay- 
ment. The mere fact that a bank holds other securi- 
ty for the payment of the note, to which it might re- 
sort, is no ground for the release of a surety. Statements 
made by a cashier, at casual interviews away from the 
bank, as to payments having been made upon its securities, 
are not binding upon the bank. If the cashier, on inquiry 
by a surety, who is not an officer of the bank, state that the 
note upon which he is surety, has been paid by the princi- 
pal, the bank is estopped from denying the truth of such 
statement, when to do so would entail a loss upon the 
surety, which he would have guarded against had it not 
been made; contra if he is an officer. And when a 
firm is surety, and one of its members is also a member of 
the board of directors of the bank, all the members of such 
firm are affected with the notice, which the one who is 
director is presumed to have. Judgment reversed. Opin- 
ion by LAKE, C. J.—Merchant’s Bank v. Rudolph et al. 

RESCISSION OF SALE ON GROUND OF FRAUD.—Where a 
seller of personal property, who honestly believed that a 
mortgage, which he knew had existed against it, had been 
cancelled or suffered to lapse, represents to the purchaser, 
that it is free from incumbrance, but it turns out that he 
was mistaken; this will not entitle the purchaser to rescind 
the contract, when he has used the property for several 
months without molestation, especially if the seller is 
ready and able to remove the incumbrance at once, or to 
give ample indemnity against loss. When the purchaser 
of alarge quantity of hotel furniture, claims the right to 
rescind the contract and force the property back upon the 
seller, on the ground of fraud in the sale, it is proper, on 
cross-examination, to ask him whether his landlord had 
not terminated his lease and taken possession of the house 
about the time of the attempted rescission. If a party had 
derived a material advantage from a partial performance 
of a contract, he can not hold such advantage and rescind 
the contract, but must seek his remedy in damages. Judg- 
ment reversed. Opinion by Lake, C. J.—Clark eé al v. 
Tennant. 


——— eg 


ABSTRACTS OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term, 1877. 
[To appear in 41 Wis.] 


Hon. E. G. RYAN, Chief Justice. 


“«  ORASMUS ~~ ad . 
“ Wm. P. Lyon, Associate Justices. 


WITNESS FEES WHERE WITNESS ATTENDS IN TWO 
CAUSES—APPEAL—PRACTICE.—1. A party is entitled to tax 
full fees for his witnesses in a court of record, though the 
same persons may have attended as witnesses for another 
party in another cause at the same term. 2. Anappeal from 
an order taxing the costs does not lie after judgment; but 
exceptions to such order will be reviewed on appeal from 
the judgment. Opinion by COLE, J.—McHugh v. C.G N. 
W. R. R. 

ORDER CONTINUING CAUSE NOT APPEALABLE.—1l. An 
order continuing a cause is not appealable. 2. After an 

dment of the comp t had been allowed on plaintiffs’ 
motion, the court, on defendant’s motion and affidavit of 
surprise, made an order of continuance, with leave given 
plaintiffs to file and serve an laint. Held, 
on plaintiffs appeal, that the order was essentially one for 
a continuance; the appeal was dismissed. Opinion by 
COLE, J.—Bassett v. Jenkins. 


NEGLIGENCE IN CONSTRUCTION OF STREET.—When a 











city constructs a street in a negligent and unskillful man- 
| ner (as without proper culverts or drains), so as to prevent 
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the water of a neighboring river, in times of high water, 
from passing in their natural course into another river, 
and thus causes land to be overflowed and injured, it is 
liable in damages to the owner of the land. Alexander v. 
Milwaukee, 18 Wis. 64; Pettigrew v. Evansville, 25 Id. 223, 
and Hoyt v. Hudson, 27 Id. 646, distinguished. Opinion by 
COLE, J.—Spelman v. City of Portage. 

VILLAGE PLAT NOT RECORDED—EVIDENCE TO IDENTIFY 
LAND—PAROL EVIDENCE.—1. Although a village plat not 
acknowledged so as to be entitled to record does not oper- 
ate as a grant to the public of lands therein designated as 
streets, yet it may be resorted to for the purpose of identi- 
fying land conveyed by reference to it. 2. A deed conveys 
certain blocks according to a certain plat, not entitled to 
record, and such blocks are described on the plat as con- 
taining a certain area, and the lots therein as having cer- 
tain dimensions; but the original stakes at the corners of 
the blocks are still standing or can be established. Held, 
that the positions of such stakes must govern in ascer- 
taining the true boundaries of the lands conveyed; and it 
was not error to exclude oral evidence that, to obtain the 
area and dimensions named, the lines of such blocks must 
be run so as to include in each one-half of a strip marked 
as astreet. Opinion by COLE, J.—Fleischfresser v. Schmidt. 

WHEN EQUITY WILL NOT ANNUL A JUDGMENT—EVI- 
DENCE OF JURISDICTION OF COURT—DECLARATIONS OF 
DECEASED DEBTOR.—1. Equity will not annul a judgment 
or discharge from the lien thereof land of which the debtor 
died seized, on the ground that the execution issued thereon 
is without a seal, and is for a somewhat larger sum than that 
named in the judgment; nor on the ground that the judg- 
ment-creditor knew of the debtor’s death, and failed to 
file any claim against his estate, and that the administrator 
has sold said land by order of the court. 2. Where the 
record of an action shows a written admission, by a de- 
fendant, of service upon him of a copy of the summons 
and complaint therein, this is sufficient evidence that the 
court had acquired Whether correct practice 
requires any other proof of service, is not here deter- 
mined. 3. In an action by an administrator to prevent the 
enforcement of a judgment against his intestate, evidence 
of declarations of the debtor in his life-time as to pay- 
ment of the judgment, is inadmissible. Opinion by COLE, 
J.—Jilsun, Admr.,v. Stebbins. 


cities 


ABSTRACTS OF DECISIONS OF SUPREME 
COURT OF IOWA. 


[From the advance sheets of 43 Iowa.] 





Hon. Wo. H. SEEVERS, Chief Justice. 
~ — >. Day, 
AMES ROTHROCK 
‘ JosePH M.Brckx, — { 2¥dges. 
* AUSTIN ADAMS, 


RAILROAD NEGLIGENCE — CATTLE GUARD — FENCE— 
LEaSsE.—1. In an action against a railroad company for in- 
juries resulting froma defective cattle guard, evidence that 
another cattle guard, constructed like the one in contro- 
versy, had proved sufficient was properly rejected. 2. While 
it was the duty of the injured party to use all reasonable 
care to protect his property, he would not be allowed to go 
upon the railway to repair the cattle guard, or required to 
fence the road. 3. A railway company is required to con- 
struct cattle guards wherever its track enters or leaves any 
improved land, and is liable for any injuries resulting from 
a failure to construct them; and this duty and liability 
attach equally to its lessee. Opinion by Day, J.—Downing 
v.C.R. I. gf P.R. R. 

MUNICIPAL CORPORATIONS — EXCAVATIONS IN STREETS 
—MEASURE OF DAMAGES.—1. If a person, for his private 
advantage, makes an excavation in a street, and fails to 
surround it by suitable barriers, he is liable for any injuries 
resulting from such failure. 2. Thatthe barriers are erected 
under the direction of the mayor of the city, or with his 
approval, will not release the party erecting them from 
liability, the mayor not being authorized to determine in 
advance what precautionary measures are necessary for 
the protection of the public. 3. If the injured party shall 
first recover from the city, the person causing the injury 
appearing in the action and defending, the measure of 

in an action against him by the city is the amount 
of the judgment with interest and taxable costs. Unless 


aes 





an appeal from the judgment shall have been taken by the 
city at his instance, he is not liable for the costs thereof, 
Opinion by ADAMS, J.—City of Ottumwa v. Parks. 

RAILROAD NEGLIGENCE—CONTRIBUTORY NEGLIGENCE. 
OF EMPLOYEE — INSTRUCTION — CONSTITUTIONAL Law— 
JuRY FEES.—1. Where a brakeman attempted to pick a 
coupling pin from the track as a train was slowly backing 
towards him, having first signalled the fireman, who was 
in charge of the locomotive, to stop; and was injured by 
the failure of the fireman to obey the signal, he was held to 
be free from contributory negligence depriving him of the 
right to recover. 2. An instruction to the effect that 
plaintiff was entitled to recover for the injury if he did not 
by his own carelessness contribute thereto, was held to be 
correct. 3. A fact may be stated hypothetically in an in- 
struction, the question of its existence being left to the 
consideration of thejury. 4. It does not constitute negli- 
gence for an employee of a railroad company to step on 
the track, in the course of duty, in the way of a train back- 
ing down toward him, if he has reason to believe the train 
will be stopped before reaching him. 5. Chapter 24, Laws 
of 1874, which authorizes jury fees to be taxed as a part of 
the costs of a case, is not in conflict with the Constitution. 
Following, Adae v. Zangs, 41 lowa, 536.—Steele v. Central R. 
R. Co. 
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NOTES. 


A MISNOMER.—To call those two big volumes which are 
chained to the judges’ table in the United States Court 
room at St. Louis “‘ the Statutes at Large.” 

In a former number of this journal, referring to the 
Cabinet of President Hayes, we called attention to the fact 
that all the members were lawyers except Mr. Schurz. 
Mr. Hayes did even better than we then gave him credit for. 
Mr. Schurz is himself a lawyer. He formerly practiced 
law in Wisconsin, and was a partner of Byron Payne, 
afterwards a judge of the Supreme Court of that state. 


CURRAN was once addressing a jury, when the judge, 
who was thought to be antagonistic to his client, intimated 
his dissent from the arguments advanced by a shake of his 
head. “I see, gentlemen,” said Curran, “I see the motion 
of his lordship’s head. Persons unacquainted with his 
lordship would be apt to think this implied a difference of 
opinion; but be assured, gentlemen, this is not the case. 
When you know his lordship as well as I do, it will be un- 
necessary to tell you that when he shakes his head there 
really is nothing in it.” 

ANOTHER anecdote of Senator Davis of Illinois, is told 
in this manner: Once at Indianapolis, which was within 
his circuit, while he was Justice of the Supreme Court, a 
lawyer named Ketchum was ready when his case was called, 
but his opponent was absent, and had sent word that he 
couldn’t arrive for an hour ortwo. Ketchum insisted on 
proceeding at once. The judge remonstrated in favor of 
the absent lawyer, but to no purpose. “ Well,’ said he, 
finally, “if you insist upon going on, Mr. Ketchum, you 
have, of course, the technical right to do so; but if I were 
you, I wouldn’t urge the matter. Over at Springfield, the 
other day, there was just such a case; the lawyer would 
insist upon going on with the trial; and so I had to look 
after the interest of the other party—and do you know, 
curiously enough, Mr. Ketchum, we beat him!” Mr. 
Ketchum concluded to wait. 

A PARLIAMENTARY return of the capital convictions, in 
the Dominion of Canada, showing the names of convicts, 
the nature of the crime, the action of the executive, and 
the date of such action, has just been published. It dates 
from July 1, 1867, to December 31, 1876. The capital con- 
victions are 114 in number, for the following offenses: 
Murder, 77; rape, 24; wounding or stabbing with intent, 4; 
burglary, 3; levying war, 1; piracy and murder, 4; attempt 
to murder, 1. Total, 114. The disposition of the cases has 
been as follows: Murder—executed, 32; commuted to im- 
prisonment for life, 36; do, 15 years, 1; do, 14 years, 3; do, 
1@ years,2; do, 2 years, with banishment,1; pardoned, 2. 
Total, 77. Rape: Commuted to imprisonment for life, 15; 
do, 14 years, 2; do, 10 years, 1; do, 7 years, 3; do,5 years, 2; 
do,6 months, 1. Total,%. Wounding with intent: Com- 
muted to 15 years’ imprisonment, 1; do, 14 years, 1; do, 5 
years, 1; do, life, 1. Total, 4. Burglary: Commuted to 5 
years’ imprisonment, 4. Attempt to poison: Commuted 
to imprisonment for life,1. Levying war: Commuted to 
imprisonment for 20 years, 1. 

















